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INTRODUCTORY STATEMENT

These complicated consolidated environmental cases reguire

a delicate balancing of private and public interests. To what ;

Aéadversely affects the public welfare before_thosé‘persons may be z
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e l;extent may priyate persons conduct themselves in a manner which ;

|

held to answer to the public for such actiops? How far may the
Government.go in imposing strict liability upon enterprises or i

i\industfies thaE pollute of have the tendency to pollute? May

‘ . the State.diréct.polluters t§ abate a.situétion”(ﬂﬁiéance) ‘

I '; created over the yearé when during many of those years neither

. i polluters'no; State had reason to knoﬁ of“the'vast cuﬁulatiﬁe

f] EE : effect of the pqllUtion problem? What is the State's duty to

Lo . f proteét the public?

L The technical argumenfs.and procedures which have ac-

. " | companied the 55 day trial have left the court with over 500 g

pages of briefs and proposed‘findings, many thousands of pages
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of transcripts, over,40_volumes of depositlons'and;S cartons of
physical exhibits. Several months have been spent in reviewing
this mountainyof legalese. This opinion, thus; is an effort to
..oreserve the rights of all'parties witnout losing sight of the
RN .;goalyof the Leéislature and tne obligation of this Court =--

<o that isA—-vthe'protection oftthe public.

I. NATURE OF THE STATE' S CASE

The State of Vew Jersey, Department of Env1ronmental
Protection (herelnafter State or DEP) brought this actlon aga inst
.Ventron Corporatlon (herelnafter Ventron), Wood Rldge Chemlcal I é
égCorporatlon (herelnafter WRCC), F. W Berk and Compary (hereinafter
" Berk), Robert M. Wolf and tha W. Wolf (herelnafter WOlf), and |
f;the Unlted States Llre Insurance Company (herelnafter U.S. Llre)
. Rovic Constructlon Companv (Rovic) 1ntervened in’ the actlon (1) _é
f , The State alleges that the defendants v1olated N. J.-.A. A
' 583 10 23 1, et __g New Jersey Water Quality Improvement Act of
; 1971 (hereinafter 1971 Act); N.J. S.A. 23-5—28 (as of 1971 part of';
::New Jersey Water-QUality Act) (hereinafter 1937 Act), and created §
'gor malntalned a publlc nuisance under both statutory and comron

law. SR _:V , ' ;

R 1. -Rovic Construction Company was Wolf's general contractor for
= the development project and for the demolition. In 1974 Wolf

s B was the principal but not the sole shareholder. However, ‘he

o : " later became the sole shareholder. All claims asserted by the
' . State against Wolf are deemed to have been asserted against
Rovic. All crossclaims against Wolf are similarly deemed to
have been asserted against Rovic. Rovic asserted a counter-

. claim against the State and a crossclaim against Ventron.
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' .. The State'seeks injunctive relief requiring defendants to
abate the conaltlons resultlng from the emanation of mercury from
the subject properties located in the Boroughs of Wood Rldge and

-Carlstadt, New Jersey and to prevent further pollution of the

@ o ;waterways. It seeks to hold all defendants ]Olntly and severally

-

llable for the statutory penaltles provided in the various acts
‘and for any damages it might prove on its nuisance claim.
The State claims that defendants' actions constituted a

publlc nusiance by virtue of their violations of the various

;statutes and that their conduct also constltutes a nuisance at

ﬁcommon law. ‘ _— o | N =§
| | | B
: Judgment has heretofore been granted in favor of defen- ;
! .
‘dant, U. S. Life. The Court held that mere ownershlp, without i

,more, would not be a proper basis for the lmp051tlon of llablllty

_ 1upon U. S. Life under the circumstances of this case. In the

.gabsence of.any conduct whatscever by U. S. Life which might have
"iCOntributed to the flow of mercury into Berrys Creek, andrin the

?absence of any knowledge of the existance of mercury contaminationg
' ?U. S. Llfe ‘was simply an owner under a sale and 1easeback agreement

who could not be burdened w1th remedying a situatlon resulting

jjg‘ ": .~:ent1rely from the conduct of others. (See, State v. Exxon, lSl ‘?

- N J. Super 464 Kh,Drv 19779U S;Llfe was merely a flnanc1er, 1end1ng
money under the legal fiction of sale and leaseback, instead of

'utlllZlng the usual mortgage approach The Legislature did not

_1ntend to 1mpose liability upon such an innocent entity under the
fanti-pollution statutes under scrutiny here. Thus, U. S. Life's

‘motion for judgment was granted at the close of Plaintiff's case.
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The history of this case must be traced back to 1929

II. BACKGROUND OF THE CASE

when defendant Berk commenced its operation of a mercury process-
-ing facility upon a portlon of the subject premlses. At that time
: all of the property 1nvolved in this SUlt was leased to Berk lrom ;
Carlstadt Development and Trading Company, a Maryland corporation. .
" From 1943 until 1960 Berk owned the property and operated its
.plant tﬁereon. In 1960 Berk:sold its assets to Velsicol, which
formed WRCC, a wholly—owned ‘subsidiary, to own and operate the 'E
chemlcal olant. In 1967 WRCC declared to its parent and sole
’shareholder, a land d1v1dend of approx1mately thlrty-three acres
.(herelnafter Velsicol Tract) Velsicol retains tltle to this
_tract to date.' WRCC retained title to the 7.1 acresvupon which
,Lthe operating plant was located (hereinafter Wolf-Tract). '
g In 1968 all of the capltal stock of WRCC~Was'purchased_:¥A.
;from Velsicol by Ventroa. " WRCC, than a 100%‘owned subsidiary of
Ventron,'contlnued to operate the processing plant and contlnued

as .record owner of the 7.1 acres.

In 1974 WRCC/Ventron sold the operating assets to Troy
Chem1ca1 Corporatlon and conveyed the. 7 1l acres to Wolf, a broxer
;and real estate developer in the area. Sale of the business to
. .Troy Chemieal Corporatiop was effective January 1, 1974. Title
'was coaveyed to Wolf on May 21, 1974 by deed dated May'7, 1974,

pursuant to the February 5, 1974 option agreement which had been |

exerc1sed on Aprll 19, 1974 All organic and 1norgan1c mercury

operatlons were terminated by April 16, 1974.
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Wolf planned to demolish the ex1st1ng structures and to

_bulld five warehousing and distribution fac111tles on the site.

. Demolition was a prerequisite to the development or sale of the

. properties.

On May 7 or 8, 1974, but prior to conveyance, the

é'Department of Labor conducted a site inspection from which it T

" concluded that some hazardous éhemicals‘remained ih the building

and that prior to commencement of demolition all hazardous chemi-

cals and residues had to be removed to prevent unsafe working

: Environmental Protectlon Agency (herelnafter EPA) adv1sed Wolf

< that the demolltlon process could cause the dlscharge of chenlcals

' remove the residual chemicals. Wolf and Rovic felt that they had

{ abided by the directive and demolitionﬁcdmmenced on‘May 22, 1974.

conditions. Bona fide attempts were made by Wolf and Rovic to

Oon or about June 7, 1974 the DEP and the‘ United States

_into Berrys Creek, a tributary of the Hackehsack River. By tele-

f§ground pollution.

. The problem no longer was chemical dust on the walls but mercury

gram dated June 16, 1974 Wolf was ordered to suspend demolition.

Oh June 21, 1974 Wolf and Ventron representatives were

" informed by representatives of the EPA and DEP that soil contami-. .

i nation at the Wood-Ridge site was the probable source of the

i pollution in Berrys Creek and in a portion of the Meadowlands.

~{Wolf was ordered to énalyze and determine the extent of mercury

in the soil and to institute a containment program. Wolf retained§
' i

the services of firms with expertise in soil analysis to ascertain

the extent of the pollution and to devise an abatement .or contain-

. ment program which would satisfy the DEP and EPA directives as

-5=—
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_they then existet’ There is no question as‘: the .good fa_ith
iefforts of Wolf and'Rovic_to cooperate with these regulatory
‘agencies; | | |

ot In August 1974 representatlves of Wolf, Rov1c, the DEP

. and the EPA agreed that constructlon could proceed on the westerly

; portion of the 51te_on the condition that Wolf remove to the
f:easterly'portion the upper layer of contaminated 5011._ This was .
-done and the first building erected.‘AHowever, the situation~as
. to the easterly portion was more complicated. The.cost<of=removali
iOf the hundreds of thousands of cublc yards of cont amlnated soil aé
¢ from the easterly portlon would be prohlbltive. Indeed,»another ‘
i obstacle was the dlsposal of. this contamlnated 5011. | 4 H z
» The DEP and the EPA then agreed to a plan 1nvolv1ng '
};entombment of the pulluted soil whereby the SOll would be con-
'}ftalned under the building still to be erected. The contalnment‘ ;
system was installed (2) The effectlveness of the system has been
challenged by the State. The State has falled to demonstrate that

the system is not worklng. The evidence 1nd1cates that the Wolf

e o e s me——r

o contalnment system and the natural land barrier between the Wolf

locatlon and Berrys Creek guard against pollutants within the Wolf
»ézcontalnmene system further polluting the waterways of this State. %
Afterx the conveyance, Wolf had subd1v1ded the tract lnto.
1 lots 10A and 10B. In December 1975, long after demolition had been
i

‘ﬂcompleted, Wolf conveyed lot 10A to U. S. Life under a standard

3
B L] )

2. The entombment system was only part of the overall plan proiI- |

., =~ fered by the State. The portlons of that plan which sought :
future monitoring of the site at Wolf's expense and a deed

" restriction were rejected by Wolf.
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sale and leaseback arrangement. Title to 10B remains in Wolf to

:date.

f originally enacted and amended; under the 1971 Act; and under

theories of public nuisance. The State may not prevail against -

The State must prevail on its claims against Berk, WRCC,

. Velsicol and Ventron. Liability arises under the 1937 Act as

_defendants Wolf and Rovic.

" IIT. NATURE OF COUNTERCLAIMS

Defendant§3&ounterclaim against the DEP based upon

N.J.S.A. 58:10-23.11 (g); Liabilities for clean up and removal

_part:

a. The fund shall be strictly liable, without
regard to fault, for all cleanup and removal
costs and for all direct and 1nd1rect damages
no matter by whom sustained.

N;J.S.A. 58:10-23.11 (f) prcvides&

Whenever any hazardous substance is discharged,
the department shall act to remove or arrange
for the removal of such discharge, unless it
.determines such removal will be done properly
and expeditiously by the owner orx operator of
the major facility or any other source from
which the discharge occurs. (Emphasis added)

- costs and direct and indirect damages, which provides in pertinent’

l

It 1s the p051t10n of all defendants that the Spill Fund

; was created to secure an immediate source of fundlng so that the

i

State could act rapidly to clean up any pollution as soon as it

i became apparent that the polluters would not or could not clean

3. Rov1c asserted a counterclaim against the State for damacges.
under these provisions of the Act. Whatever directives were
given to. Rovic, Wolf and Rovic together undertook to prevent
further discharge by installing the containment system.
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up the environmth. Defendants argue thatths portion of the Act
applies to any spill, regardless of the:time of its occurence A
" because of the public policy considerations set forth in the Act

. itself, N.J.S.A. 58:10-23.11 (a). The Legislature there declared:

. A "The Legislature finds and declares
. : that the. discharge of petroleum products
o . and other hazardous substances within or
ke outside the jurisdiction of this State

constitutes a threat to the economy and

environment of this State. The Legislature
i . . intends by the passage of this Statute... _ ,
! ~ to provide liability for damages sustained within ]
i : this State as a result of any discharge of . ?
said substances, by requiring prompt containment
and removal of such pollution and substances, and
to provide a fund for swift and adegquate compen-— i
sation to resort business and other pexsons . S

i

damaged by such discharge." (Emphasis added). - ;

Defendants do not see this as a retroactive application-g
_ . - ) ;
i

presses an ihteﬁt that the Spill Fund provisions be retroactively'§

of ‘the Act. Even_if it were, defendénts'argﬁé that the Act ex-

" applied. In”ahy event, they argue that there is no infirmity iﬁ~v
; | | ' - | ° | ' !
. retroactive application here, as the Fund provisions of the Act, |

in their view, create a remedy only, but do not create new sub-

+ stantive :ights. , ’ : _ . BRI : If"

-Plaintiff‘on the other hand argués that an interpreta-

| tion of the words "shall be strictly liable" in N.J.S.A. 58:10-23..
R E 11 (g) when considered in their common meaning compels the con-
'-I--. _f clﬁsion that the Fund provisions of the 1977.Act were to bé ap-
..‘pliéd prospectively only. "Shail be," plaintiff séys; implies |
.- - 4 some future date and some future spill or discharge. Plaintiff
argues that.aéplication of the 1977 Act to it, for acts or omis— 5

sions which occurred prior to the effective date of‘the 1977 Act §

- would be improper. )




" »

Yet, plaintiff DEP has argued that the Spill Compen-

" sation and Control Act ig applicable to defendants, whether or

f.not there is a "current discharge." Can plaintiff DEP have it

both ways?

In support of its position that the 1977 Act applies to

. defendants, plaintiff argues that the liability proviSions are in
-, fact remedial and create no new substantive obligations which did

ffnot exist at common law. On the other hand, DEP argues that the

‘ESpill Fund creates inew substantive obligations on the part of the

" They argue collectively, Ehat a finding of Fund liability would

State and that Act, therefore, cannot be applied retroactively
as to it. | .
Due to the potential possibility'of a conflict of

interest, the Spill Fund was made a party'defendané on the

T counterclaims, and was represented by independen@.counsel. That

result Qas ;lso‘mandated by the State's affirmative defense to
the defendanﬁs' counterclaims of failure to join a necessary
party, i;g., the Spill Fund. |

The‘Spiil Fund reéists imposition 6f»liéﬁiliﬁy.éhdi
is'joined therein by the intervenors, Mobil Oil corp.:

Chevron, U. S. A., Inc.; Texaco, Inc. and Exxon Co., U.S.A.

be an impermissible, unintended and unfair retroactive application"

of the 1977 Act.

1~
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® e
The Courtzpermitted the oil»compahies to intervene in

- the action for the purpose of oéposing the counterclaimsf(4)
j Their application to intervene was based upon R. 4:33. The Court

indicates fhat permission to intervene,waSvnét-mandatoryf R. 4:33-1.
{ The Spill Fund's epposition to the applicatioﬁ would have adequa£eiy
j protected intervenors' interests. Interventioh was'permitted’
under R. 4£33-2 because.of the important contribution of the oil
companies to the.economy of this State and because of £hev
f disastraus f ﬁanc1al effect p0551b1e as a consequence of this -
% Court's de ;e;; “ion. (5) _ . . SR - ;
Defende : eeuneerclaime allegevthetvthevState-DEP hasg

failed to mltlgate;fﬁ, . %ition complained of and has, therefore,

4. The oil companies are "me_ "'r~ilities" who, ‘under the 1977
Act, are required to pay a . . "to insure compensation fer .
cleanup costs and damages associated with any discharge of :
hazardous substances." WN.J.S.A. 58:10-23.11 (h). Prior to !
the filing of their motion to 1ntervene, the oil companies
had instituted an independent action in this court seeking
a declaratory judgment that the Spill Fund provisions could A
not be applied retroactively. (Mobil 0il Corp., et al., V.
State of New Jersey, et al., C-1110-78). That action has ;
been consolldaued w1th this action, State v. Ventron, C—-2996- 75

i 5. The Act provides for a rate of tax of $0.01 per barrel. How—
ever, the 1977 Act prov1des that: In the event of a major
5 . discharge resulting in claims against the fund exceeding the
SO existing balance of the fund, the tax shall be levied at the
i rate of $0.04 per barrel transferred until the balance of the
~ * . . fund equals pending claims against the Fund ***. N.J.S.A. 58:
[ - 10-23.11 (h) (b). , :
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i 58:10-23.11 (b).

3 concealment of the gross mercury contamination in the soil. Wolf
. contends that all the elements of intentional nondisclosure are

; present and that under New Jersey law, fraudulentweoncealment

© Wolf vigorously resists the application of the caveat emptor

: among defendants.

if he is held liable to the State based upon the covenant againstl

falled to dlscharge its obllgatlons under N.J.S.A. 58:10-23.11 (£)
to "remove or arrange for the removal of such dlscharge. Defen-
dants argue that the State should have undertaken corrective

measures and assessed the Spill Fund for the costs thereof. The .

Spill Fund is, in their view, strlctly 1iable under N.J.S.A.

The defendants cannot prevail on the counterclaims.

IV. NATURE OF CROSSCLAIMS

Numerous crossclaims have been asserted between and

Wolf's crossclaih against Ventron alleges fraudulent

in the sale of realty is as tortious as intentional misrepre-
'sentagion. ‘Wolf_also chargesAVentron with'negligent concealment.
Ventren denies any intent to defraud Wolf and argues
that it could not have done so'as it had no knowledge, or epéuld'
it reasonably have had any knowledge, of any latent contamination '

that might lnterfere with Wolf's intended use of the propertj.

In any'event, Ventron argues, the doctrine of caveat emptor apolles

doctrine. .

Wolf further crossclaims for damages and indemnificatig@

.y
\
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grantors' acts contained in the deed of conveyance which provides:

The grantor convenants that it has not done or
executed any act, deed or thing whatsoever where-—
by or by means whereof the premises conveyed here,
or any part thereof, now are or at any time
'hereafter, will or may be charged or encumbered
in any manner or way whatsoever.

Ventron denies that it has done any act or deed to

_encumber the property and, in any event, denies the applicability .

" of the covenant to the present situation.

Similarly, Rovic's crossclaim against Ventron alleges
fraudulent and negligent concealment. Rovic seeks oomplete

indemnification for any expenses incurred by virtue of its

7demolition’and containment activities, that is, for lost profits

gjand lncreased costs due to construction delays. Ventron’s

iVentron further argues that it owed no duty to Rov1c in the

kS

.fabsence of privity of contract, Rovic, however, fasnlons 1tself
;ﬁa third—party beneficiary-of the deed covenant from Ventron to

' Wolf.

Ventron's crossclaim against Velsicol seeks indemnifi-

; catlon from Ve151col to the extent that Ventron is held llable

E for the acts of WRCC durlng the perlod of Ve151col s stock owner-
:‘ship -— 196051968. Ventron relles on a "control theory as a

% hasis for Velsicol's 1iab111ty. Ventron (as does the State)

: ergﬁes that Velsicoi ekercised such control over the affairs and

? management of “WRCC that Velsicol may be held directly liable for

the acts of its 100% owned subsidiary by piercing the corporate
veil.

-12-
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@ @
Velsicol argues that the knowledge of its subsidiary
" may not be imputed to it, the parent, by virtue of its mere stock j
ownership. 1Its position is "that mere stoék ownership by one
g corporation in another corporation is insufficient to render the -
E former liable for the torts of the latter."™ citing Mueller v.

Seaboard Commercial Corp.,'s N.J. 28, 34 (1950). It thus argues

that a corporation must abuse the corporate relationship to the

point where corporate formalities become a sham before the

separate corporate .identity of the subsidiary may be disregarded.

It takes the position that normal participation, stock control, :

i, common directors and officers are not enough. It posits that the !

"corporate identity will be disregarded in equity only when-necesséry
' 'i

i to do so in order to prevent fraud, deception, evasion or in- _

justice." citing Cintas v. American Car and Founa:y Co., 131

'N.J. BEq. 419, 25 A. 24 418 (Ch. 1942), 132 N.J.Eg. 460, 28 A. 2d |

. 531 (E. & A. 1942).

Velsicol further argues that there must be some fraud-
i ulent act by the parent such as striéping the subsidiary of its |
..aséets or rendering it insolvent so as to result in injury to-
féa third party before a parent may be ﬁeid liable for Fhe acts

of its subsidiary. Velsicol denies that such was the case here

- and thus denies liability to any party..

_ ' . = . -
In fact, Velsicol's position in this regard is that the |
‘merger of WRCC -into Ventron renders Ventron fully accountable for

;;WRCC's actions, including activities during the Velsicol years.

' This approach in Velsicol's view would preclude any recourse by |

-13-
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Ventron against Velsicol.
Ventron further'alleges fraudulent concealment by
: Velsicol and claims that Velsicol, at the time of the fransfer,
‘jfraudulently concealed the fact of the potential liability which
‘- :might arise as a result of WRCC's prior activities. Ventfon
E zargues that it would not have acquired WRCC had it Been aware
- of the alleged wrongdoing. Ventron claims that it acted in
j reliance upon Velsicol's misleading silence.
; ~ l Ventron thus contends that Ve151col had full knowledge
;;of the extent of the pollution and 1ntentlonally did not disclose

; the true facts to Ventron.. This claim parallels the theory of

. l
‘ the Wolf/Rovic claims agalnst Ventron.

; ' Ve151col denles any 1ntent to defraud denles hav1ng ;

? any knowledge whlch ‘had not been passed on to Ventron, and argues |

f that any knowledge of WRCC may not. be 1mputed to it. It relles

: on the specific dlsclalmer in the stock purchase agreement of g

:'any warranty that "The Wood Ridge-plant would not at some time =
,_'  f.entail alterations or other steps to comply with applioabie

'Federal, State and Local environmental laws and regulations.” |

Velsicol in turn asserts that it is entitled to

R o f»indemnification‘from Ventron on the theory of fraudulent conceal- |

- ment.Velsicol's thrust is that Velsicol took title to part of
- "Aé the allegedly contaminated property on June 28, 1967; that lt
, was convejed to Ve151col by WRCC; that WRCC fraudulently

' concealed theseafacts from Velsicol; that by virtue of the mergers" .

-

o " of WRCC into Ventron, Ventron is liable for WRCC's acts;

-
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~ that Ventron, therefore, is liable to Velsicol for fraudulent

" concealment of the contamination of the'Velsicol trust.

Ventron responds that Velsicol's position with regard

' to pollution of the Velsicol tract is absurd; that Velsicol

arranged the 1and dividend; that Velsicol exercised actual

control over WRCC between 1960 and 1968; and that Velsicol

. cannot now seek to exonerate itself from liability for the

. alleged pollution on the Velsicol tract for which it is

prlmarlly responsible by saddling responsibility upon Ventrcen.
Ventron further argues that by reason of Velsicol's control
of WRCC, Velsicol had or should have had any knowledge WRCC
had, and thaﬁ it should have, and, in fact, did knowtof the

dumping of poliuted waste material on the Velsicol tract by WRCC

¥

and by its ptocessing predecessor, Berk.
Ventron and Velsicol both allege that Wolf and Rovic

knew of the ex1stence of mercury on the Wolf tract prior to

. the comnencement of demolition and that they nevertheless

permitted the demolltlon of the structures in.a grossly careless

and inappropriate manner. They seek lndemnlflcaulon by WolL

and Rovic under the New Jersey Joint Tortfeasors Contribution Actﬁ

All crossclaims must fall except the crossclaim by

f'Wolf/Rovic against Ventron, and there, recovery is to be limited. .

v. INTRODUCTORY FINDINGS AND CONCLUSIONS -
) LIABILITY

Findings of fact and conclusions of law are mace

-

throughout this opinion. It seems appropriate, however, in a

-15-
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-~ case as complex as this that some specific determinations be
made here and the’neasoning discussed where neceseary.. Certain
findings, of course, relate to more than one issue or claim.

; Meny of the proposed findings of fact submitted by counsel are
g accepted and that acceptance wlll be clearrin the results
xAreached. By failing to mention any one or more of ‘the hundreds

; of proposed findings, one should not conclude that the Court -

either accepts or rejects any particular conclusion. _ §

A. MISCELLANEOUS BASIC FINDINGS OF FACT

“1; Every operator of a mercury processing plant on

the property here involved has contributed to the pollution of
Berrys Creek. These lnclude:
a. 1929-1960 Berk

b. 1960 1968 WRCC (A Velsicol wholly—owned
‘sub51d1ary) Yo

c. 1968-1974 WRCC (A Ventrodn wholly—owned
sub31d1ary) :

In every case the pollutlon resulted 1n mainly the discharge of

f.effluent from the proce531ng procedure into Berrys Creek. Sur-

face water Flow over contaminated 5011 also contrlbuted. |
2. The entire tract is polluted. The Wolf tract

where the processing plant stood is heavily polluted. Most oﬁ_

the concentration is within the so-called "Wolf containment system'

: "and is some distance from Berrys Creek. The Velsicol tract has
polluted or is polluting Berrys Creek by virtue of: l
a. dumped polluted materials on the Velsicol tract.

b. movement of surface water both within the

so-called dfainage-system and in general; and perhaps by

c. leaching or movement of ground water.
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. in such manner directly, without treatment. In 1968 steps were’ af

f treatment program. - It was discovered that the total plant e__luent

~ from the southeast corner of the Wolf property through'pipes
g and open drainage ditches over the Velsicol property and into

_ Berrys Creek. Until 1968 these waste waters were discharged

. first taken by WRbC/Ventron_tO'study and treat the plant effluent.

. together and by August 1970 the effluent was beihg_treated by a

3. Qenerally, all plant wasteQéters were directed

a. In March 1968 Metcalf and Eddy, Inc. wWas
engaged to make such a study. |

b. In June of 1968 the V. Notch Weir was installed;
at the southeast-corner of the plant property to aidrin
measurement of plant effluent. | ’ |

'e¢. In December 1968 the Metcalf and Eddy report
was submitted show1ng high levels of mercury pollutlon in the |

effluent.

d. The State and WRCC/Ventron tried to work

combination of neutraiization, settling and chemical treatments.
The lé&el of hercury in the effluent was still unsatisfactory.
4. It was.about this time (August~1970) that tests -
were made of the discharges into Berrys Creek. The polluted |
effluent plus any polluﬁants picked up as the fluid traversed thé

Velsicol property, discharged into Berrys Creek. Samples taken. in

Berrys Creek showed mercurial concentrations higher than anywhere’

"in- the world in fresh water sediment. | _ i

5.  WRCC/Ventron took steps to establish its initial

N
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was more polluted than the treated plant effluent. fnvestigation:r

‘of this residual problem continued. The Court has never been S

directed WRCC/Ventron to improve the situation, for instance,.
, _ ' _ L

‘were not conclusive. Soil samples were taken and mercury was’

certain of the exact cause, but it is clear that it was the
result of one or more of the following problems: |

‘a.- some waste‘water being untreated° and

b. re51duals, leaching into the llnes by
polluted ground water or surface water. _
It was Horner (EPA) in September of 1971 who advised that it was

his strong feeling that the problem was in groundwater contami— é

‘nation. - | , S S ,

6., As late as August 1971, mercury in the total'plantfﬁr

effluent was on the average 50% higher than in the treated

effluent,
7. While it was true that the regulatory agenciee o
by improving‘housekeeping procedures; they offered no specific
suggestioné and it was, in fact, WRCC/Ventron that was educating
these agenc1es, cooperating with them and learning with ‘them. i

ThlS cooperatlve effort contlnued as did the pollution. The -

agenc1es kept on requestlng-that WRCC/Ventron undertake studiesr’,

and marine samplings. They dld this and all learned together _ !

of the enormlty of the problem. Dye tests were conducted but

found in the groundwater, espec1ally next to the plant, where

dumplng had taken place over the years.
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8. As late as January 1972, WRCC/Ventron cited five
possible'sources (other than plant effluent) to explain the
residual problem: |

a. g;ouﬁdwater infiltration;

b.. surface runoff into stbrm sewers;

c. surface runoff from oVerfloﬁing Eollecting
pots and basins;

d. leaching of residuai mercury into the wastelines,
and

e. discharge of contaminated "noanércurial"
streams into.the waste system. , ) ' |

9. The process of give and-take,.suggestions and
action, cooperation and progressvcontinued betwegn:the plant
operator and the governmental agencies. Yet-in late 1972, the
prdblem persisted. Capital expen@itures were ﬁfdjeoted‘and all

3

that was feasible was being done (except shutting down the plant),

As progress was made by WRCC/Ventron, the regulatory agencies

pressed on; new standards were set; new legislation was passed; !
i

- the Hackensack Meadowlahds were being de?eloped and the Sports

Authority became involved; and in the spring of 1973, a decision
was made to discontinue operations of WRCC and to sell the ~;f
property.

| 10. Assessments of the situation contihued. Several
interested bgyersvof the business and of the land appeared on 5

the scene. Wolf and Ventron finally entered into the option

agreement of February 5, 1974. ;
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B. MISCELLANEOUS CONCLUSIONS

l. The State has failed to prove specific statutory
:or regulatory standards pertaining to mercury in the effluent
' .emanating from the plant. Such failure to establish specific.
: ’standards, however, is not fatal to the State's case either
- ‘under the statutes or under the nuisance theories. That there
;were effluent discharges while the plant was in operation which

iresulted in a dangerous and hazardous mercurial content in
H] \

5BerrstCreek is apparent. The only fact questicn regarding mercury

a

|
movement which remalns open is whether after the plant ceased 1
[}

operatlons in Aprll 1974 mercury reaches Berrys Creek via ground

water leachlng from the premlses in question and 1f so, does that .
i .
mercury creataand/or present a further hazard.

|
!
3 The actlons of the partles, the c1051ng of the plant i
'and the testlmony of the experts, all lead the Court to the f*rm -5
;conclu51on that prlor to Aprll 1974, desplte all good faith r,
-.b}efforts, ‘the waste effluent (by the time it reached Berrys C eek
:after travers1ng the Ve151col land) was at a dangerous level.
EOf course, it was worse before the effluent was treated, and cf

course, as less mercury was left in the effluent the level de-

B - .creased, but the problem was never solved. The plant effluent
LT - fwas the primary source of the pollution.
~ . The effluent was further contaminated as it traversed

the Velsicol property (in the drainage system or on the surface)

-"!Berrys‘Creek was thus being polluted at least until late April.



iliability.

:estoppel, unclean hands'and statute of limitations are not

*avallable here. The llmltatlons perlod provided in N.J.S.A. 2A;l4j

’contlnulng nuisance. - L | - ;.
!
1

_the‘part of the defendants Berk, WRCC/Ventron and Veliscol.

-surface water during past years and today!unning over the

;polluted Velsicol land, undoubtedly added to the mercurial~eontenti
" in the creek, thus, a good reason to urge development of the land

‘as a means of avoiding surface water runoff. In the last few

pmre s

iyears there is no data available to indicate how much mercury is
1ireaching Berrys Creek_from the Veliscol property either by way of .
}any drainage system through surface water or through leaching.
hThe'difficulty in monitoriné is highlighted by the fact that
Berrys Creek and the surrounding area is affected by tidal waters. |
i - 2. Mere ownershlp of property without more is insuf- :
.Eficient as a basis for 1mpos1ng statutory liability. Ownershlp ;
w1th knowledge, combined with acquiescense in the acts of others

|

;or w1th a failure to act, is a basis for stat\rto::y
xi .

'~ 3. Defenses of accord and satisfaction, laches,

alo is inappllcable to any of these statutes, whlch are merely 7 l
;quasi—penal; Surely, the statute of limitations did not run

?against the State on its nuisance theories. Clearly, there was a

4. The State has met -its burden ‘of proof as to the
pollutlon of Berrys Creek. However, it has not demonstrated

‘that pollutants are now entering that waterway from the premlses

. in question through ground water. This gap in the State s case,

‘however, does not preclude future tests and future 11ab111ty on
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The problem was not unconstitutionally vague statutes
- . but rather individuals, motivated by public or private interesﬁs,
. who failed to act definitively.

A ; C. THE STATE'S CASE - LIABILITY OF DEFENDANTS

1. There'is liability in varying degrees under the 1937
“. .« Act, thé 1971 Act and on the theories of statutory aﬁd commnon
glaw nuisaﬁce# | .
2. The-liabiiity,.in the case of Berk and WRCC is

. direct and primary. The liability of Velsicol is partly direct.

?;and-partly derivative under the so called "control thebry;“
. The liability of Ventron is ‘direct under the merger theory,

%Eand derivative under the "control theory."
g | 3; The Court rejects the joint and seve;alnliability i
‘itheory espoused by theVState‘as between Ventrbn a@d Velsicoi. |
-sthose defendanté may not be held jointiy and severélly liable.

fTheir liability is several. As between those defendants the

E?Court is able to and will make a rough apportionment of responsi-
_‘fbiiity. City of Newark v. Chestnut Hill Land Co., 77 N.J. gg;_23
i S - ) A : .
"!(Ch. 1910); Jenkins v. Pennsylvania R. R. Co., 67 N.J.L. 331

(E&A 1902)

T "In the usual case the interference with the plaintiff's
' - 1 .enjoyment, by noise, smoke, odors, pollution or flooding
o . . - . is regarded by the Courts as capable of some rough apport-
. o ionment according to the extent to which each defendant
~ has contributed, and it is held that each will be liable
oo h . for only his proportionate share of the harm." Prosser,
Hornbook of the Law of Torts (4th Ed. 1971) at 608.

\-
B
e e e
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This applies only as between Velsicol and Ventron. 2s

! between Berk and WRCC the liability is joint and several. The
" method used as between Velsicol and Ventron cannot be used as
between Berk and WRCC. Standard principals of joint and several

~ tort liability apply.

considering the number of years involved, the actions

" of Velsiceol and Ventron and the basis of liability referable to

. each, the responsibility for the acts of WRCC should be shared

equally. Velsicol, in addition shall have the responsibility

of preventing pollﬁtion caused by surface water runoff on its

=;33 acres.

D. LIABILITY OF THE STATE OR.THE FUND

1. The Fund constitutes a source of money which is

_available (and has been available) to abate problems such as

" the one before the Court. - , R_4'

2. Such use of the Fund's money does not constitute

an impermissible retroactive épplication of the statute. Such

;use is a proper meansAto-remedx a hazardous or dangerous

i situation caused by a spill or discharge. This is the result

i contemplated by the Legislature. |

| 3. The utilization of the Fund money does not and will
_not preclude ultimate recovery bf the money expended from'those

 who caused or created the situation.

4. Where any element of expense (remedy) is not

chargeable or collectible from any defendant or where the

~ expenses are the result of an inappropriate State action or
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- inaction, the ‘d is the appropriate sou& of funds to remedy
. the hazardous situation. |

i 5. The Fund is not available, however, for payment to

any of these defendants on the-theory that any such defendant

;’has sustained damages,thfeugh the‘discharge of hazardous sub-

g stances. - Thus, the COunterelaims against the State must fall.

© The State's‘failurevtO‘act does not make plaintiff affirmatively- i
jliable to any defendant in thls case. | N

0 6; It was (and is) plalntlff's obligatlon to take a.

, eorrective:actxon.‘ This is especially true of the 51tuatlon‘1n %

| Berrys Creek, where there is pollution. At least since 1977

h.funds.have been available.  From 1971 to 1977, the source of funds

; for State action,was not apparent.  The 1977 Act prqv1ded a ?
i source. | | |

; E. THE WOLF/ROVIC CLAIMS

, 'Ventron.is liable for theicosts ingurred in making

b Wolf's'prOperty available for the use intended'by Wolf. The

f elements of damages which apply are:

; _' 1. The costs of demolition over and above that which

- ﬂ reasonably_ﬁould have been antic1pated in demolishing a chemical
" plant:b ' | - | - , ' , i

K , - 2. v;he costs. of "contalnment system" 1nsofat as it B

‘added to the reasonable cost of foundatlon and footlngS° and

;'é o 3. Legal fees of Wolf necessary to defend the actlon of '

ZJ the State (baSeduen the deed covenant).
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| The actions of Ventron as seller were far from honorable.
:Wolf has proven the necessary elements of fraudulent concealmeﬁt.
- Wolf's failure to attem?t to mitigate damages, and his
. continued efforts as an expert real estate developer to further
. -, the project after he had both full knowledge and a choice does
-,;h not change the result, but does limit his right to reeovery.

Wolf, however, who was not liable, was forced by State
directives and WRCC/Ventron 1nactlon to take afflrmatlve steps
" to correct the problem. Wolf should be made whole. Whether Wolf
" utilized the services of Rovic or some other contractor, Ventron
x%is liable to Wolf for those costs. Whetﬁer those sums are paid_
:fdireetly to Wolf or to Rovic matters not. Ventron must pay
for the work which was necessitated by its actions and inaction. ;

F. REMEDY

The remedy involves\direcrives to the Séate, liabiliﬁy
‘Aof the Fund, and liability of the defendants. The solution will
;;cover a-period of time during which certaln funds will have to

:ibe expended, certain restrictions will have to be enforced, and

:rcertain steps mandated, The "remedy" outline will be the subject
izof another éortien of this opinion and undoubtedly will be the

'; | ".ésubject of more detailed supplementing opinions as aafa is B o
- gathered and as development of tﬁe 1end progresses.

- - ETT- : VI. DISCUSSION-- STATUTORY LIABILITY - 1937 and

e : - 1971 ACTS: |
T ‘ Piercing the Corporate Vell;_Meraer.

- Plaintiff alleges that all defendants have violated

‘N;J.S.A. 23:5-28 in its original and amended forms, as well as
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the subsequent!tatutory enactments pr‘ov1’1ng for environment

control and regulation, N.J.S.A. 58:10-23.1 et seq. and

 N.J.S.A. 58:10-23.11 et seq.

As originally enacted in 1937 N.J.S.A. 23:5-28

provided that:

"No person shall allow any foodstuff, coal tar,
sawdust, tanbark, lime, refuse from gas houses,
or other -deleterious or poisonous substance to
be turned into or allow to run .into any of the
waters of this state in quantities destructive
of life or disturbing the habits of the fish
inhabiting the same, under the penalty of two

" hundred dollars for each offense." (Emphasis

~added). :

" In 1968 after WRCC was sold to Ventron the-statute

wdas amended as follows-

offense

sequent

to -read

"No person shall put or place into, turn-
into, drain into, or place where it can run,
flow, wash or be emptied into, or where it
can find its way into any of the fresh or
tidal waters within the jurisdlctlon of this
State . any...deleterious, destructive or -
poisonous substances of any kind.a:.in case
of pollution of said waters by substances
known to be injurious to fish, birds or
mammals, it shall not be necessary to show
that the substances have actually caused the

- death of any of these organisms." (Emphasis

~added). | y : , - -
The maximum penalty was increased from $200 for each
to $500 for the fifst offense and $1000 for any sub-

offense.,

Then in 1971 the last sentence quoted above was amended

as foilows-.

"In a case of pollutlon of sald waters by any
substances injurious to fish, birds or mammals,
it shall not be necessary to show that the sub-
stances have actually caused the death of any of
these organlsms."

-26-
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The penalty was increased to no more than 56,000 for each
offense. Clearly, this statute and its amendments, while not
criminal statutes, are quasi-penal and may not be applied
retroactively.
N.J.S.A. 58:10-23.1 the "New Jersey Water Quality
Control Act of 1971" was enacted with the goal of "the preventicn
and abatement of pollution of the waters of the State resulting
from the discharge therein of petroleum’products, debris, and
hazardous substances..." (Senate Bill No. 928, L. c. 173).
The Act states that:
"The discharge of petroleum products, debris
and of hazardous substances into the waters of
this State is inimical to the best interests of
the people and constitutes a threat to the en-
vironment." N.J.S.A. 58:10-23.2 L
N.J.S.A. 58:10-23.4 provides:
"The discharge of hazardous substances, debris
and petroleum products into, or in a manner '
which allows flow or runoff into or' upon the
waters of this State and the banks or shores of
~said waters is prahibited.” -
The plain language of the last cited section (and, in fact,

of all the relevant statutory enactments) requires an act, some

conduct by the entity sought to be held. New Jersey v. Central

Jersey Power and Light, 69 N.J. 102 (1976); State v. Exxon, 151

N.J. Super. 464 (Ch. 1976). Not knowledge necessary,_but an act.
The pﬁrpose of all of these statutes. and logic dictates that -
there be an affirmative act with or without knowledge or a failure

to act with knowledge.
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If any defendant has comitted such a statutorlly
proscrlbed act or has falled to act where required to act, the
primary‘determination is the date qf the action or inaction.
These guasi-penal statutes may not be retroactively applied.

> : - The Court abandons, for the moment,‘the-chronoiogical

»-f:. "approachband goes to a discussion of the 1971 Act. TThis seems'
? appropriate invlight of the greater emphasis by the Stateeon
that Act than on the 1937 Aet. The 1977 Act must be treated
separetely._ |

In order to determine what acts are proscribed by
the 1971 Act, the term "discharge" must be considered. "Dis-
|| charge" is defined in N.J.S.A. 58:10-23.3 (c) as feilows:
| ‘"Dlsdharge shall mean, bﬁt is not'llmitedlto,

; -any spilling, leaking,pumolng, pourlng, emitting,
i .emptying or dumping."

As Judge Kentz stated in State v.'Exxén; 151 N.J. quer.

“~

464 (Ch. Div. 1977), "these verbs connote some activity, some

human-acency, even if that activity is accidental or unintention-

al." 151 N J Super. at 471.

| The State argues that the statute is not llmlted to
acts set in motion directly and immediately by human behavior,
and that, therefore, leaching’ or exuding or other phénomena B
may be read into the statute. fhus, the State argues that mere
" ' f'ownershiprof polluted-lénd'equals_liability where the pollutant
through leechipé or otherwise (i. e., surface water runoff)

either reaches'of‘has the capacity to reach the waters of this

*‘ State. This line of reasoning would encompass the "time bomb"
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situation which the State employs, in part to avoid any retro-
actively problem, by attempting to establish a pbst—l977

discharge.

The definition of "discharge" may not be so broadly
intefpreted. The.Court has heretofore rejected that theory
with respect to U. S. Life. To so hold_would be contrary to
the sound rules of statutory construction and_violate the
standards of fair play and justice we héld so dear. The absurd
consequénce of adopting the State's theory could be that the
innocent purchaser of a home built upon polluted land would be
held liable for millions of dollars in damageé to contain the
poilution or abate the nuisance. I join Judge Kentz in rejecting
that theory. R |

While thevspecific acts which may be aqtionable are
‘not as limited as defendants'insist, there %s a gléar réquirement
of some human activity or knowledgeable inactivity which results
in hazardous substances findinq their way into the waters of
‘this State;. ] o ' o f | -

As for the 1937 Act, plaintiff érgues appropriately
that the sﬁatute creates strict liability. The Legislature can
designate the mere doing of an act as a crime,veQén in the.

absence of mens rea. State v. Kinsky, 103 N.J. Super;‘l90

(Cty. Ct. 1968). It is the acts of the defendants that create
{ strict statutory liability under the 1937 Act. Plaintiff, in

|| order to prevail under the Act in its original form, must show
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~actual death of any organism. .

that .the discl.gfa was in quantities whi‘disturbed 1_:‘hef habits
of or destroyed ;he lives of the fish. As stated hereinafter,:
plaintiff has esﬁablished that by'the preponderence of the
evidence. During this period of time (1960-1974) the dangéfs
of mercury were.becéming more and more apparent, alﬁhoﬁgh the
uitimate degree of harm may not have been and still may not be
known.v The enormity of the problem may not be known for Years

to come. NWevertheless, mercury was "known" to be dangerous

‘even before the time of the enactment of the 1968 amendment.

Thus, for‘post.1968.violations, plaintiff need not demonstrate
. fdrtherﬁore, the 1971 amendment
eliminatés the.requirement'bf pfoving ~death of organismé}

fégardless of whether the substances were know to.béhinjurious;

A. WOLF AND ROVIC

: Have defendants Wolf and/or Rovic ”discharged"'

within the meaning of the 1971 statute? Thé Court thinks not.-

While the demolitio§}c¢nst£uction may have "moved“'somévof.fhe
pollutéﬁts around the Wolf site, there is no adeQuate proof
that any such action added to the pollution iﬁ”Berffs Créek——a
sire qua non to liability under the Staté;s case.

A technical violation:of thé statute which might
justify a fine is not hereAcoAsiéered. Even if one could read
the statute in such a technical manner asito find that Wolf
ﬁdiécharged"——the_resuitingJ;ollution.in the waterway of the
State havé notVbeen shown. If there was any, it was 1es$ than
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Yy

to the property. They created no problem which did not exist

at the time of the acquisition of the property. iCIbdid not act.

"de minimus." ‘en if the leaching theor)'f Dr. Joselow has

merit, onebmust £ind that Wolf and Rovic added no pollutants

prior to its acquisition of the land.

The State urges this Court to ignore State v. Exxon,

supra. It urges this Court of equal standing to rule differently
from Judge Kentz. This Court would not hesitate to dc}so on any
distinguishable issue of fact, but equélly, this Court will not
hesitate to.rely on the rationale of gzggg.where, on the issue
under discussion, that rationale is sound and logical.

In the Exxon case, defendant ICI America,Inc. (herein-

after ICI) did not in any way change the situation that existed

It was a mere owner of property. Here Wolf and Rovic acted}
but they did not act improperly. They did not cﬁénge the
situation thét existed wheh they acquired the property. They
did no act which would establish liability under_thé 1971 Act.

| B Judge Kentz rejected.the State's argument that simple
ownershié gf land without any affirmative act would be sufficient

to impose liability. State v. Exxon, 151 N.J. Super 464v(Ch.biv.

1977) at 473. This Court adopts his reascning and finds that«nb
liability may be imposed upon Wolf. | »

The Supreme Court in State v. Jersey Central Power

-l & Light Co., 69 N.J. 102 (1976) held that under N.J.S.A. 23:5-28

a finding of cause-in-fact was essential to a finding of liability
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Drawing upon that decision, Judge Kentz iihis opinion in Exxon

‘stated:

"The philosophy, purpose and prohibitions of
N.J.S.A. 23:5-28 are identical to those of
N.J.S.A. 58:10-23.1 et. seq., since the two
statutes were enacted at the same time as part
of the Water Quality Improvement Act. The two
statutes must therefore be read and construed
in pari materia. Accordingly, the court's
determination in Jersey Central Power and Light
Co. that causation 1s a necessary element to a
finding of liability under N.J.S.A, 23:5-28 is
equally applicable to a finding of liability
under N.J.S.A. 58:10-23.1, et.seq. State

v. Exxon, 151 N.J. Super at 475."

The rationale is sound. The question, therefore, is whether the
result'would have happened jdst as it did whether or not Wblf had
acted as he did. »ThiS’Court must answef that question in the
affirmative. | o |

" But more importantly, the Court can and daes find as a
‘matter~of'logic and statutory interpretation, that the Legis-
lature, ih enacting the.l97l Act did not intend%to impose ,
1iabili£y ﬁpon one in Wolf or Rovic's position, one who may |
technically have discharged but who did‘so as a result of gocd
faith efforts to'prevent the pollution using the techniques
availablewin'l974.‘ |

Wolf retained experts to defermine the,extent of tﬁe

mercury pollution and devised and_implemented an éxtensive‘
containment system. Wolf and Rovic'took-steps'to}ensure.ﬁhat
any reéiduai mercury in-the rafters or in containers was kept
out of the environment. vDemolition water was captured, pgmped

into storage tanks and carried away from the premises. Wolf - .
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and Rovic, at ‘ direction of the regula‘ry agencies, investi-
gated subsoil conditions. As a result, the State, Wolf and
Rovic became aware of the huge quantity of mercury in the soil
and of the resultant ground water contamination. Wolf, Rovic,
their experts, the DEP and the EPA investigated the possibility
of a containment system and a containment system was installed
within which the mejor mercury pollution on the Wolf tract‘is
now held. |
The evidence is conflicting as to whether the system

is completely effective or whether mercury is leaking. Even if
mercury is leaking, there is no adequate proof that the pollutantsg
will reach Berrys Creek via’ground waters over the4Velsicol 33
acres. Monitoring in the future w1ll be necessary to make that
determination. Even if there is leakage and even if some con-
taminent 1is reachlng Berrys C*eek Wolf and Rovmc are not
liable. They purchased in good falth from Ventron. They did
not pollute. ' |

'~ The containment system lnstalled by Wolf and Rovic was
substantially the one approved by the State. .(That the approval
was originally coupled with requirements for a deed reetriction
and monitoring in the future at Wolf's expense, which Wolf
rejected, is not important.) It was Wolf, who w1th money and

time invested, had to act under pressure by the State, despite

the lack of statutory obllgatlon to do so. The primary obllgat or
was that of the land pollutors, Berk and WRCC. .
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| - lends support to the holding that Wolf and/or Rovic are not

the_1937 Act‘and its amendmentsi

'-proscribed;by that Act.

' good efforts cannot serve as the basis for liability.

The subsequent enactment of N.J.S.A. 58:10-23.11 (f)

liable. That section states in'pertinent part:
'Nothlng in this section is intended to
‘preclude removal and cleanup operations
by any person threatened by such dis-
charges, provided such persons coordin-
ate and obtain approval for such actions
with ongoing State or Federal operations.
No action taken by any person to contain
or remove a discharge shall be construed
as an admission of liabllity for said cis-
charge. No person who renders assistarnce in
containing or removing a discharge shall
be liable for any civil damages to third
'Eartles resulting solely from acts or
-omissions of such persons in rendering
such assistance except for acts of omissions
of gross negligence or wilful misconduct.

(Emoha51$ supplied) .

- Ventron argues that Wolf should be held 11ab1e to the

State as a result of floodlng, from the smashlng of 01pes during

demol;tlon_process. The site was “flooded with water for four

R

days. Ventron argues that the water was laden with years: of
dust and contaminents which as a result poured off the site into .

Berrys Creek. The allegation has not been proven. Rather, if

some centéhinents'escaped the result would have been de minimus
in‘cohparison to the total poilution;

The above-analysis'ébplies equally to liability under
Wolf and Rovic did no acts
They were not pblluters. Wolf and
Rovic acted in good faiﬂ1vand without negligence to prevent soil

contamination and to contain the existing contamination. These
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~and WRCC sent highly polluted effluent inte Berrys Creek..from..

expert testimony that during those years these discharges were,

the staggering statistical data before the Court.

B. WRCC AND BERK

' WRCC discharged hazardous substances and thus violated
the 1937 Act in its original form and as amended as well as the

1971 Act. It continued the operation of the processing plant

and thereby added to the mercurial contamination of Berrys Creek
through the discharge of the plant effluent into that waterway.
Berk is liable under the 1937 Act in its original form. The 1971
Act while not a criminal statute is.peﬁal in nature and may not
be retroaétively applied to defendant Berk.

Until 1968, the 1937 Act required a showing that a
discharge tévbe actionable be "in quantities destructive of life
or disturbing the habits of the £ish..." N.J.S.A. 23:5-8. The
State has made such a showing;.if not by producipg a pre-1968

fish, then by the préponderance ofvlogical evidénce. Both Berk

1929 until 1974. The toxic-hazardous pollutant, was mercury in
one form or another. Berrys Creek, is, in fact, highly polluted

as a result of these discharges. The Court.is convinced by the

"dest;uctive of life or disturbing the habits of fish..." As to

those operating companies no other conclusion is possible under
WRCC (and before it, Berk) dumped waste material on

the Velsicol tract. WRCC thus committed an expressly prohibited

act of discharge, N.J.S.A. 58:10-23.3 (c).
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That.statute, effective June 11971, prohibits

acts of dlscharge "in a manner Wthh allows flow or runoff into

or upon the waters of the State. . N.J. S.A. 58: 10—23 4. The

State has demonstrated that WRCC dumped polluted waste material
on the Velsicol tract allowing surface (and perhaps ground)
water to carry pollutants into Berrys breek. It hasfalso demon=
strated that theeﬁflnent system discharged pollutants into and
on the Velsicol land-on the way,to Berrys Creek. The substance
was "hazardous" within the contemplatioﬁ'of N.J.S.A. 58:10-23.3 (t
WRCC actively polluted and discharged.hazardous sbustanceslin |
violation of the 1971 Act. | | '
‘ C. VELSICOL

Vellscol is "liable" for several reasonsﬁn

It was a corporate owner of WRCC and an entity which
the leglslature intended to include within the statutory control
scheme. The indicia of control necessary where strict llabl ty
is imposed‘by statute need not be as extenslve_as in the wusual

case where one attempts to "plerce the corporate veil." One

must, in a publlc interest case, examine the nature of the -
bu51ness, the ablllty to control and the morality or 1mmoral~“v
of a failure on the part of the,parent company to act.

Velsicol formed WRCC to purchase the Berk operation

in 1960 Berk was pollutlng. WRCC.continued to pollute, Velsi-

col may not have known the consequences of the actions of WRCC

but it did know, or should have known that chemlcal mercurial

wastes were being discharged. Even if Velsicol had not, in fact,

dominated the affairs of WRCC (and it did), it had the ability

through its 100% stock ownership to control those acts of WRCC

-35-
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|| derivative. It is dlrect by virtue of the merger of the WRCC

which might aff’ the public and the envi.m\ent.

WRCC was created for the sole purpose of acqulrlng the
assets of Berk and continuing the business. Velsicol was in a
relatedland compatable business. Véléicol personnel, directors,
and officers-were consténtly involved in-the day-to-day operationn
of the business of ‘WRCC. Quality control of WRCC was handled by
Velsicél, In genefal, WRéC wés tréated'as a divisioﬁ of Velsicol.

Velsicol's goal was economic gain. It used WRCé for
that purpose.' It must take the responsibility for the risks that
accompanv -a bﬁ31ness venture with environmental damage-potential.

A51de from the derivative liability emanating from the
WRCC operation, liability falls upon Velsicol by virtue of its
ownership of the 33 acres received from WRCC as a 1aﬁd dividend.

Tt was a landowner with knowledge of the dumplng pollutlon and

problems both before and after it acqulred the acreage and it
accepted dumping of polluted waste materlal on 1ts acreage with-
out objectlon and without attempting to protect the environment.
Thus, Vellscol is derlvately liable, where WRCC 1s liable, for
the periodﬂof-its stock ownership 1960-1968, and directly llable
as an owner, with knowledge under the 1971 Act, from 1971 untii
the dumping ceased‘in 1974. A -

D. VENTRON

Ventron's liability may be held to be dlrect or

into Ventron in June 1974, shortly after Ventron sold the
facility at Wood-Ridge. The "Certificate of Ownership and Merger"|

which was filed with the Secretary of State of Nevada, expressly

~36~




T s

Metals Chemlcal DlVlslon of Ventron stated that he regarded

‘ation may av01d personal llablllty. Properly ‘handled, the

ﬁ.holder, who, with knowledge, allows the operating corporatio

provided that Ventron would assume the liabilities and obligations
of WRCC. bFurthermore, the‘merger-would have resulted in the
assumption by Ventron of all of WRCC's liabilities, as a matter
of law. N.J.S.A. 14A:10-6 (e). | |

| Although not essential to the determination of Ventron's
liability,dthe Court finds that Ventron so dominated the affairs
of WRCC as its sole shareholder from 1968 to 1974 that_there
was not such a separate entity as would allow avoidance of
respon51b111ty to the public. |

Ventron ‘was, therefore, through WRCC, a violater of

the Acts. Ventron management executives took over the p031t10ns
that had been held by Velslcol executlves. ‘The new president of

WRCC Joseph Bernsteln, who was also Operations Manager of the

Ventron and WRCC to be‘"dlfferent oockets of the same pair of
pants." | .
| v.There is legal and factual justification for the
llablllty of Velslcol and Ventron to the extent it arlses because-
the corporate veil is plerced The Court recognizes that the

corporate form is a mode by whlch the stockholders of a corpor—

protectlon may "be complete. The Court does not, however, concelve‘

the governlng standardé to be the same for stockholders seeking to

avoid the usual contract or tort liability as for a 100% stock-
n to

violate environmental standards, create or continue a public

nuisance, or in such a manner allow that subsidiary to’ act in the-
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own control. While the Court might agree that any given item of

face of the policy of the State. Both Velsicol and Ventron had
the ability through its 100% stock ownership to control‘its
subsidiary. Liability is justified where the parent, with

knowledge, fails to act. The corporate'shell may not be used

as a means to evade the thrust of an environmental control statute.

It is one thing to avoid, through a corporate entity,
liability for prlvate torts or contract breaches of a sub51d1ary.
If these were the sole problems before thlS Court, the deternwnatl
of dominance, control and whether the corporate veil should be
pierced might be more difficult and the many pages of testimony
and the. lengthy legal memoranda would have to be analyzed in
depth. The memoranda of both Ventron and Velsicol attempt such
an anaiysis, and each item of alleged control is d;scussed in an
effort to convince the Court that there was such domlnance by

the other as would justify holdlng the other parent llable for

the actions of its subsidiary. But each-vehemently denies its

proof alone would not jﬁStify the imposition of liability on

these pareht corporations, the number and nature of the acts

involved lead to the inescapable conclusion that the parent

corporations ran the operations during their respective periods

of stoch ownership. _ —
The public policy of this State demands that with

respect to the public need for environmental prc tection, the

usual standards cannot and should not apply. Whether or not the

subsidiary is or is not solvent, is not the question. If one,
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{ with knbwledge c’the acts and with the abJ!.ty to control the
bi‘activities of a subsidiary by failure to act»permits the sub-
sidiary to endanger thevenvironment,~then.as a matter of public
:vpolicy, the parent must face thé responsibility of its permissive
inaétion. | |

A In the instant case, not only was there iﬁaction-with
| knowledge and thé.ability to control, there was in fact such
| interation and actuai contfoljexercised over WRCC by Velsicol
from 1960 to 1968, and by Ventron from 1968 to 1974, that a
| finding of‘liability is inescapable.

VII. STATUTORY LIABILITY OF DEFENDAN-T
' STATE FUND - 1977 ACT

‘The "Spill Compensation and Control Act", which bécame
effective on April 1, 1977 fepealed the-l97l_Act. ~Thé major
gldifference between the two statutes in this Court's ?iew was
| the inc:eased burden placed upon tﬁe State by\the-éxpfess re-'
.quirement théﬁ the State act and by the creation of the Spili
| Funa. '“ . | o
, 'The 1971AAct mandaﬁed that any person responsible for
jthe diéchargé"immediately remove éame. If the responsible party
>‘fai1ed to do so, the Departﬁent was authorized to contract to
; have it done and to seek'reimburéément.‘ N.J.S.A. 58:10-23.5.
The 1977 Act, however, fequires more:

"Whenever'any hazardbus.substénce.ié-discharged,
the department shall act to remove or arrange
for the removal of such discharge, unless it
determines such removal will be done properly

° and expeditiously by the owner or operator of
the major facility or any other source from which

added) .
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Whether this change may be applied to the State under
| the circumstances of this case is dealt with later in this section.
However, the Court mentions this change at this poipt to emphasize
that this change, the creation of a new remedy; is the change of

significance to the present case.

While the 1977 Act creates this new remedy, it also
signals a change in substantive law. However, the Act creates new
bases of liability, and thus, may not be.applied retroactively

|to any of the defendants in this case.

Several substantive differences appear on the face of
the 1971 and 1977 Acts. First, the legislators redefined the
Imeaning of the term "discharge."” In so doing, they both expancded
and limited the meaning 6f the term, and perhapS»créaEea liability

where none existed before.

. Discharge is defined in the 1977 Act as:
Al
...any intentional or unintentional
action or omission resulting in the
releasing, spilling, leaking, pumping,
pouring, emitting, emptying or dumping
of hazardous substances into the waters
. of the State or onto the lands from -
which it might flow or drain into said ‘
waters, or into waters outside the juris-
diction of the State when damage may result
to the lands, waters or natural resources -
within the jurisdiction of the State.
N.J.S.A. 58:10-23.11 (b) (h).

T o - The State has argued that there has been a release
under its time bomb thecry; thus, perhaps an act or result not 

covered prior to the enactment‘of the 1977 Act.
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| create néw'liabiliéy.(

| imposed greater peanlties.

|l Rothman, 65 N.J. 219, 224 (1974):

not convince the Court that the legislature intended that the

Oane other hand, cerftain wo‘ were omitted from
the 1977 Act. The phrase "but is not limited to" has disappeared.

The Court could well state that this deletion was intended to

1imit the meaning of the term "discharge" strictly to those verbs

expressly stated. Obviously, however, that in itself would-no£

Yet it remains quite possible that the 1977 Act nay
give rise to liability for acts or omissions which would not have

been actionable under the prior Acts. Fﬁrthermore, the Act has

To impose liability for acts which
prior to April 1, 1977 may not have been actionable is impermissib]
The Court is réluctant to apply this statute retroactively as to

any of the defendants. As the Supreme Court stated in Rothman V.

(I)n construing a statute its terms will
not be given retroactive effect "unless
they are so clear, strong and imperative
that no other meaning can be annexed to
them, or unless the intent of the legis-
lature cannot otherwise be satisfied."
Kopczynski v. County of Camden, 2 N.J.
419, 424 (1949). See alsc La Parre V.
_Y.M.C.A. of the Oranges, 30 N.J. 225,
{1959): In re Glen Rock, 25 N.J. 241, _
249 (1957); Nicholg v. Bd. of Education,
Jersey City, 9 N.J. 241, 248 (1952).
(emphasis added) '

229

The language in N.J.S.A. 58:10-23.11 et. seq. does

statute be applied retroactively to these defndants. Furthermore,
the iptent.éfﬂghe Legislature will be satisfied without the retro-
active application of the 1977 Act to the defendants here held

liable. .
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conflicts. The rules of statutory const;uc%ion are called into

The result, however, is different as to the State.
The State could, should and still may draw upon the Spill Fund
by virtue of N.J.S.A. 58:10—23v(f), for the necéssary funds to
femedy the situation. It is clear that the Legislature
intended by enéct%hg the 1977 Act to provide‘an immediate and
effective method to correct pollution problems in £his State,
even if that required retrocactive aprlication.

Furthermore, the purpose of the Legislation would
not be satisfied in this case without such a retroactive appli-

cation of those remedial provisions.

The various acts must be read in pari materia.
The 1937 Act, and its amendments, the 1971 Act and the 1977 Act
coﬁtain enough_gmbiguitiés to have justified hundréds of pages
of argument on'legislative‘intenﬁ; on the meaningtéf terms and on

the retroactive effect of those acts. Many of tﬁe'proofs create

plaf time and time'again to give meaning to the legislative schemg
Sbme aspects of thét legislative scheme neyertheless
come_through "loud and clear." They are: _
1. Pollution must be corrected. )
2. The polluters axe prima;ily responsible.
3. The correction of pollution is the responsikility]
of ﬁhoée engaged in those ecoﬁqmic industries or enterprises

that result in'pollution.

-42-~




]ﬂ

|

| problem.

e

) primary'respopsibility.

When those responsible do not act or where th

(S

4, ere

is a delay in acting, the state must proceed with the remedy,

using Fund money if necessary.

Thus, once actionable pellution is found, the Legis-

i lature contemplated that liability would fall upon the operators,

landowners, and corporate owners, who direcily or indirectly

profited (or contemplated profit) from the process that caused

the problems. Those who acted or allowed others to act to cause

| the pollution must bear the economic burden of correcting the

|
iy

However, the Legislative scheme also recognized the

»j;responSLblllty of the State.

_ The defendants have argued that the State falled to
take the orompt remedial action requlred of it by the Spill Act.

The Court recognlzes that, to some degree, the State s actlons

1were less than forceful, less than prompt, and perhaps somewhat

however, cannot ava;l_themselves

misleading. These defendants,
of a rehedy.by way of damages against the State.
The defendants heretofore held liablefare'primafily

That the State should have and

kresponSible for the cleanup.

could have acted does not relieve the'liable defendants of_the'

The Spill Act was enacted for the pfo—

tectlon of the public and the env1ronment, not as a crutch to

V1olators of the very Act for Wthh the Fund serves as a remedy.

'i‘That the 1977 statute requires the State (DEP) to act affirma-

}:tiver and gives it a source of money to clean up a spill or
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discharge of Igardous material does not‘lieve any of the
defendants herein of their responsibility. Rights-to'the Fuand
are in the public. It is for the benefit of the public and the
environment that the 1977 Act mandated action and provided funds.
Nor may defendants Wolf and Rovic, not held here
liable; recover any damages on their counterélaim against the
State. ‘None of the defendants are such "other persons damages
by such discharge" within the meening of N.J.S.A. 58:10-23 (a).
While the Court finds that the State, through the
Fund or otherwise, is not liable to the defendants, the Fund is
strictly liable for.cleanué costs. The State had an obligation: -

to act where those resvonsible did not act to remove the pollutiorn.

| The Spill Fund provisions may ‘be. applled to spills

whenever they occur.‘ There is no cornstitutional lmpedlment to
the retroactive application of this remedy. "i

| The Court, therefore, declares: that the Spill Fund
Brovisions of the Spill Compensation and Control Act’were intended
~ by theﬂLegislature to apply to spills of hazardous substance, |
regardless of when they occurred, that is,’priorvto or subsequent
to the passage ef the Act. :It is not necessary that the spill

have occurred after 1977. ' Thus, the fact that tpere is no. con-
clusive preof of discharges subseéuent to the Act's effective

date, does not absorve the State from its obligation to remedy e
the serious pollution problem where no one else does so. In

any event, no harm has resulted from the present law suit insti- L.

tuted by the State s1nce the proofs do not show any present dancerl
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_belleves there was a reason for it.

it created the Spill Fund. ' o -

The language of the statute is mandatory. The State

| must act if the responsible party does not. The legislative

intent in its creation of the Spill Fund was to require the

State to act promptly to clean up the pollution and to finance

initially, though subject to reimbursement, the cost of such

cleanup by calling upon the Spill Compensation Fund.
The Fund and the oil companies argue that it is

simply not possible that the Legislature could have intended to

cover all spills, because the imposition of such a heavy tax upon

the oil-eomoanies might force them out of New Jersey, a result

which would be dlsastrous to the economy of the State. Perhaps

~ the oil companles-would 1eave, The Court doubts thlS. However,-

the Act clearly provides for~that lncrease in tax_andvthe Court

It is apparent that the

Leglslature had in mlnd other great assets of our State: the

1t resorts and beaches.- Foremost perhaps was the concern with the

health”and sefety of the people of this State. The Legislature
was concerned with preserving the beauty of our State and pro-
tecting the welfare of its oitizensa Perhaps the resultant
legislation may weigh heav11y upoh the industries taxed, but

surely the Leglslature balanced all the lnterests involved berore '

The Court may and Wlll direct the State to act.

Such mandatory.lnjunctlon may require the use of fund monies

if ofher sources are not available. What the 1977 Act provides
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is a means to an end. No longer will the Legislature allow a
hazardous environmental situation to continue while alleged
pollutors litigate with the State. The DEP shall act. The
public is to be protécted. Dollars are available from the Fund.
To ‘the extend that the cost of cleaning up'the situation exceeds
the amount which can be recouped from thos 1iable;—éo be it.

Of course, logic dictates that the other remedies
available to the State/DEP such as injunctive relief and/or
damages may still be properly utilized in the appropriate case.
It is in the emergent situation, tﬁe unusual sifuation, the
situation where liability cannot be establlshed or where those
liable do not have suff 1c1ent assets or refuse to act that the 1977
Act requires State actlon and utilization of Fund money. 

The Court finds no impediment to itg applying the 1977
Act provisions to ‘the State while denying recove%y to the.State
against these defendants uhder the same Actﬂ The Fund provision
‘creates. a remedy. HdweVer,.ho new subsﬁantive liability can
be created against the defendants. If the législatﬁfe intended
retroactive liability it could have so stated.

On the other hand;-if it did not intend the State tq_—
be responsible for cleanup, itsvpolicy statements would meén

1ittlé. A remedy»hés been fashioned, and the State is given a

right of indemnificatioh. 'The purpose of the Act is clearly stated.

The Act specifically provides that it shall be liber=

ally construed so as to foster the general health, safety and welfaxr

of the people of New Jersey. N.J.S.A. Sec.58:10-23.11. This policy

requires the State to act where necessary. Since there is a lia-

L]

bility under other Acts and for nuisance the State may obtain

relief against those liable by way of damages and indemnification.
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VIII NUISANCE LIABILITY

As an alternative basis for liability, the State

alleges that the defendants are liable as a matter of law,

“for creating or malntalnlng a publlc nuisance on the subject

property bv v1olat1ng the 193 1971 and 1977 Acts. Since
the court has heretofore determined that no defendant is
liable under the 1977 Act, the question arises whether thé’
1937 or 1971 Acts define a public nuisance as a matter of
lawﬁby.which those defendants whb hafe violated those Acts

will be liable. The 1937 and 1971 Acts are strlct llabllltV

'statutes whlch do in fact deflne a publlc nulsance Thus

the State must prevall on its statutory nuisance theory;

| ‘The State; through its législative prqcéss, and in
the exercise}of its police power has the authority to declare
what shali be deemed nuisances. The Legiéiature may provide

for suppression and abatement of nuisance. The Legislature

may declare an act to be a nuisance which was not such at

common law once it determines that the conduct is detrimental

to the health, welfare or morals of the people of the State;

Mayor and Council of Alpine Borough v.'Brewstef, 7 N.J. 42,
50 (1951). '

While the Legislature did not farmally declare in

the various statutes that the prohibited actions constitute

a nuisance, such a formal declaration is not necessary in

order to constitute such acts as a nuisance, 58 Am.Jur. 24,
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§7,’at 577 (1970). Where the Legislature has treated the
prohibited acts as a nuisante, it is Sufficient. The in-
tention of the Législature must be determined by the Cpurt.
An examination of the 1937 and 1971 Actsand the statements
of intent contained therein dictate the conclusion that the
act defines a_publié nuisance as a matter of law. |

The Stafe also urges that the'defendants have
created or maintained a common 1aﬁ nuisance. Thus plaintiff
must establish "an‘unreasonablé, unwarranted or unlawful
use by a person of his real property which results in a
material annoyance, inconvénience or harm to.others."' Tp.

of Cherry Hill v. N.J. Racing Commission, 131 N.J.Super.

125 (Law Div. 1974), aff'd 131 N.J.Super. 482 (App. Div.

1974), certif. den. 78 N.J. 135 (1975). y |
Liability for common law nuisance must be premised

upon (1) intentional coﬁduct, (2) negligent conduct, or (3)

upon gﬁnduct which is so abnormal or out of place as to

'warrant the impositioﬁ of strict liability. 58 Am. Jur. 24,

Nuisances, 31, at 19 (1871). |
intentional conduct as a basis for nuisance liability

mérits little discussion. Intent; as the term is used in

the law 6f,torts,éenerally does not refer to the fact that

fhé act itself is inféntionally or fblitionally done. 74

Am. Jur. 24,Torts 86 (1971). What is meant is that the actor

acts for the purpose of causing the invasion of another's
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interest or knows that such an invasion is resulting or 1is
substantially likely to result from those acts. Surely Berk
and WRCC intended to and volitionally did manufacture mercury
compounds and dumped wasteton the Velsicol property. How-
ever, the court cannot find that the acts were done with the
intent to pollute the waters of the State or with the knowledge
that such an invasion was substantially certain to occur. No
such knowledgefor intent mey be»imputea to defendants under
an intentional tort theory. |

 Nor may 11ab111ty be premlsed upon neglloence.v The
State alleges a failure to take necessary precautions as
would haVe been taken by reasonable persons under the same
or similar circumstances. The State clalms that there was
negligence 1n fa111ng to prevent the pollutlon and in failing

)

to cdrrect the 51tuat10n
\ .
thlle the»dlscharge of mercury might be considered
unreasenabie,'unwartanted, or unlanul, by today's standards,
the actionsvof the defendants must be measured as of the'date
they occufred. The standards as to the effluent treatment,

eVen.as late as 1974 and"1975 at the time of demolition, did

not require any higher degree of care or caution than was

taken by them; - - . o -

| The DEP and ‘the EPA had been watching WRCC since
the m1d 1960's. The effluent being discharged was tested by

plaintiff and plaintiff never‘formally cited WRCC for violations
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of any statute nof did it seek judicial relief on the ground
that WRCC's conduct violated any standard of reasonable action.

~In the laté sixties the State requested defendant
Ventron and its experts to provide standards to measure
mercury discharge to determine acceptable levéls. The State
cannot now turn and say that the défendahts violated their -
own stan&ards, which defendant in fact madeAtheir best efforts
to meet;

Thus, the court cannot find that Berk, WRCC, Velsicol

or Ventron acted negligently. The conduct of those defendants

was reaSonable in 1ight ofithe state of knowledge as. it then
existed. .

Nor can Wolf or Rovié's conduct be con;iaered
negligent. Wolf and Rovic, at the'insistence of?the DEP and
EPA, took all reasonable steps to ;bate ﬁhé‘pollutién problenm.

They worked with the Department of Labor, the DEP and the EPA

to prepare for demolition. Any escape of water occurred in

the presence of government agents who did not complain about
what was‘happening. Théir acts were reasonable under the
circumstance. Any escape of water was by accident, not by
a negligent actién. | |

This determination applies equally to-aé& allegations
by plaintiff that it was unreasonable for the defendants Berk,

WRCC, Velsicol and Ventron to fail to rectify the discharge

and contamination that occurred, regardless of their role in
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creating such conditions. ’Plaintiff argues that those
defendants knew or should have known about the problems and
that they were negligent in falllng to take steps to rectify
them. Negligence as a basis for nuisance liability has not

been demonstrated. However, strict liability will be imposed

~upon those defendants.

The diversity of opinion.of the experts with respect

to the question of whether ground water pollution will ever

" reach Berrys»Creek amazes this court. The State's experts

have polluted water flow1ng freely through v01ds or leaching.

‘The defendants' experts say no pollutlon will reach Berrys

Creek through groundwater because of the phy51cal and

'chemlcal characterlstlcs of the around and the nature of

|
Y

the me*cury

'_It is.apparent that the overall'effect of waste.
efflueht from the piant, surface water runoff and ground
ﬁater did in fact pollute Berrys Creek. The plant is no

longer in operation. Surface water runoff is to be controlled.

The question remains, as. noted heretofore, whether ground water

is now leaehing into Berrys Creek containing sufficient mercury

as to viclate present standards.governing Berrys Creek. T

need not decide if anv mercury has, in the past, reached Berrys

Creek viahground water. I cnoose to do so however, frustrated
by the lnablllty to quantlfy the amount. Obvious1y, the proofs
do not justify a finding that at the present time mercury from

ground water alone would pollute a non-polluted Berrys.Creek.
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- ““than blasting operation, storage cof explosives and the like,

I have cons‘red all of the testimony‘the statistics and

E:reports, and the information on the effects of the tides,'and

i must come to the conclusion that mercury has reached and may

&continue to reach Berrys Creek via ground waters. One aspect of
Vithe problem was solved, in whole or in pért, by the ¥Wolf con-
itainment system, but the polluted areas outside that contain-
fment system stili provide a potentiai source for further pollution
tvianéround water; |

. I reject as a matter of law, any.éontention that pollution
Ein Berrys Creek and the hazards therefrom cannot be charged
zagainst those defendants as a public nuisance. One who creates
ﬁsuch a nuisance cannot avoid the responsibility therefor by say-
Eing thaﬁ it is not on his land or that the'land is n¢ longer his.

»
.
"

Strict liability had its origins in the famous case of

fRylands v. Fletcher, L.R., 3. H.L.330(1868). Justice Blackbuxrn,

-speaking for the Exchequer Chamber stated: \
H "We . think that the true rule of
oy law is that the person who for
. his own purposes brings on his
-+ lands and collects and keeps
i there anything likely to do mis-
chief if it escapes, must keep
; it at his peril and if he does
v .not do so is prima facie answer- .-
B! : able for all the damages which.is
. the natural consequence of its - -
‘ escape." . ‘

'ﬁé The courts of New Jersey, while adopting Rylands in principle,
il ‘ -

_‘appear to have established a standard beyond that regquired of a

,fieasohable person but short of absolute liability in cases other

™

.City of Bridgeton v. PB. 0il, Inc., 146 N.J. Super. 169 (Law Div.1976).
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284; 178 A.33 (E&A. 1935).

Velsicol argues that it was never involved in any hazafdeus
activity or any activity at all on any of the subject preperty.
It envisions itself as the innocentrvictim of the poilution.

Velsicol'pointe to the defenses te liability in the 1971 and
1977 Acts to support ite pesition that it cannot be liable. Under
.those Acts, one is not liable for the discharge caused solely by
’:a third person, act of God or gross negligence.

Ordinarily, a person is not civily
liable for a nuisance caused or pro-
- moted by others over whom he has no
control, nor is one bound to go to
the expense of litigation to abate
such a nuisance. Thus, a person is
-not liable where his property is, by
the act of independent third parties,
made the instrumentality of a nuisance
since their act is the proximate cause.
58 Am.Jur.2d4, Nuisances, Sec. 24 at *
586-87. (Emphasis supplied) See also
66 CIS Nuisances, Sec. 8(b), p. 743.

fVe131col here not only was in "control" of WRCC from 1960-1968,

it was itself a landowner w1th knowledge. The defendant Velsicol

ils not an innocent landowner whose property has been victimized
‘by others.

i As we become more seneitive—to our environment and more aware
';‘of the 1mpact of pollutlon upon the env1ronment, we must demand
that the unchecked development of products whlch release pollu-~
'tants into our environment be controlled. It does not offend
Jthls Court'’ sesen51t1v1t1es nor infringe upon a manufacturing de-

“fendant™s constitutional rights to impose strict liability upon a

defendant who, during the course of a profit making venture,
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i discharges into the environment a dangerous or hazardous pollu~-

tant, which results in damage or harm to the public, notwith-
standing an absence of intent or negligence on the part of the
defendant. |

In this case it was known by the liablexdefendants that
mercury had'dangerous potentialities. It was Berk and WRCC who,
as part of this business, sent murcury laden waste effluent into
the waters of this State. It is Berk and WRCC who should have to
right the wrong and correct the envxronmental ills. It was
Velsicol and Ventron who, for profit were engaged through their

subsidiary in this enterprise. They must accept the consequences

+ attendant upon the operation of an enterprise which involved un-

" usual hazards.

The overall situation on the subject properties and in

. Berrys Creek thus, constitutes a public nuisance. ‘It is logical

ERTUSIRLF TR

-
-
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and just that those liable be prepared to pay!for the. abatement

or containment of that nuisance.

X. CROSS CLAIMS

A close examination what transpired between Ventrcqp and Wolf
demonstrates that Ventron knew more than it claims to have known

and Ventron must compensate Wolf by way of damages as a result of

; recovery will be limited by his failure to mltlgate damages by

irecission or otherwise at that point in time (early May) when hes

:knowledqe of the facts was as extensive as, or almost as extensive
; ]

i
ias Ventron's.

1its fallure to disclose those materlal facts. Nevertheless, Wolf's



Wolf has demonstrated "fraudulent concealment" by.clear

and convincihg evidence. He has shown (1) the existence of a

;material fact not readily observable to the purchaser; (2) the

.'seller's knowledce of that fact; (3) the seller's intentional

" failure to disclose that fact; and (4) the buyer's reliance, to

his detriment, Weintraub v. Krobatsch, 64 N.J. 445 (1974).

The soil and the waters adjacent to the WRCC plant were

contaminated in 1974. This contamination existed in 1968 when

' Ventron acguired the property from Velsicol. This material fact

-of gross soil pollution was not readily o bservable to the purchaser.

.Even Wolf's soil engineers did not discover the soil pollution.

True, they were not 1doking for soil pollution, but if the pollu~-

tion had been obvious, surely the Joseph Ward and Co. éngineers,

would have discovered it in the course of'their test borings,

(which were taken only to determine bearing capaciéy, moisture

A

‘and construction feasibility).

Long.priér to Wolf's involvement, WRCC/Ventron had commission-

ed experts to devise a plan for the safe disposition of the waste

"in order to minimize environment contamination. In 1970, Ventron

3undertook_to make accurate measurements of the discharge of mercury.

‘The results of this measurement “showed that the total discharge

greatly exceeded the unrecovered mercury whose discharge was a

by-product of the production process. A substantial quantity of

{"residual Mercury" was finding its way into the water runoff.

: What was haprening was that the underground piping system was pick-

. ing up mercury from the contaminated soil and discharging it at

: the outfall; i.e., the final point of measurement.
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In 1972, Ventron commissioned Metcalf and Eddy to analyze
samples of soil and ground water. The andlysis showed severe
contamination in the wastewater decreased, but the mercury re-
mained in the soil. The seller had “knowledge".

Ventron, inAfailing to fully disclose these facts, inten-
tionally concealed the presence of this latent danger from Wolf.

“The~Court can draw only one.iuference from Ventron's decision to
;send Wolf the boring report of Craig Testing Laboratory while
ébmitting the Metcalf and Eddy data. Perhaps if Wolf had seen the
:Metcalf and Eddy data, he might have discovered the contaminaticn
.earller and chosen to reject the contract.> Veutron's alleged dis-
i%losure to the McCarter and English attorney who represented bota
-;Wolf and Ventron in the transactlon has not been proven, . parti-
!

{
cularly in the face of the attorney s unequivocal denlal.

——

i; Ventron argues that Wolf did not rely on any non-disclosure.
:It is Ventroh's position that Wolf undertook His own investiga-
Etion of the property, using independent soil engineers. Ventron
isuggests that even if that Court finds reliance, it should find

- - :that such reliance is unreasonable. Ventron argues that Wolf

.%knew he was buying property upon which mercury pfoducts had been

manufactured and, hence, his failure to make his own investiga-

»-tlon into matters of soil contamlnatlon was unreasonable.

Ventron relies on the doctrine of caveat emptor, as stated

-in Levy v. C.Young'Construction Co., Inc., 46 N.J.Super. 293

:(app. Div. 1957, aff'd 26 N.J. 330 (1958). The Appellate

Division there held that the "prevailing law throughout the

country" negates the existence of any implied warranties connect-

_ed with a sale of real estate, obligating the seller only insofar
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as warranties are expressly stated in the deed. Levy, supra.,
- :46 N.J.Super. at 296. The Appellate Division found no evidenee
- gbf knowledge of the defect and held that Ehere are no implied
. ;yarranties, even in the sale of new housing (which was the state
;Bf the law in 1957). The Supreme Court however, declined to

rule upon the rule of no implied warranties. °Levy, supra.,

26 N.J. 334.

'The point to be emphasized is the fihding of an absence of

full knowledge on the part of the seller. Where there is know-

-

~——— ’H\-";."

&edge of latent defects, the caveat emptor doctrine generally

RO

wlll not be applied. Weintraub'v, Krobatsch, 64 N.J. 445 (1974);

IPapon v. Hackensack Auto Sales, Inc., 63 N.J.Super. 446 (App.Div.
‘1960) .

Ventron, however, claims that under the facts of this case,

‘the doctrine is nonetheless applicable: .

"Courts do not aid a purchaser of real
. estate who is carelessly indifferent
to the use of ordinary caution before .
entering into a contract, when he is
left free and uninfluenced to make
i examination of the property and to
‘) - exercise his own judgment in deter-
P .~ mining whehter or not to buy.
The doctrine of caveat emptor is ' o -
applicable . . . "Freedman v. Vensico
Realty Co., 99 N.J. Eq. 1i5, II8 (Ch.1926).

o . Ventrcn charges Wolf with careless indifference. The facts

- do not justify that conclusion. While greater caution may have

I

.- ibeen requlred of ‘Wolf that the average layman because of his

’Epec1al.knowledge of real estate matters, he acted with all due

Eautlon that was required. See National Premium Budget Plan Corp.

il
‘v. National Fire Insurance Company, 97 N.J. Super. 149,211 (Law

‘Div. 1969).
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Ventron coul'have, and should have at ‘ast advised Wolf

of the governmental "red-tape" it was encountering and what might

;~be'in store as Wolf tried to develop the property. Velsicol ac-

0 e —— - & . ¢ i @t O e w. SE = . 8 em— P
v

vised Ventron at least through its warranty disclaimer. Ventron
kxnew of Wolf's goals. Under these facts, Ventron cannot escape

liability by arguing-caveat emptor.

Wolf's statement is significant:

"contemporary standards of fair business
dealings particularly with respect to
environmental problems impose a duty on
a chemical company with particular know-
ledge of the contamination of its soil
and the relationship between itself and
environmental authorities to disclose to
potential purchasers the full ramifica-
tions of the conditions it created and ,
maintained. To require less is to license
deception. (Wolf's Trial Brief at p.13).

Undér the circumstances, it was hot uhreasonable for Wolf to
rely on Ventron to the extentithat he did, even thopgh the fact
of pollution was of record. An exteﬂsive search of EPA files
was not required of Wolf. He will not in this case be pénalized
for his ekpectation_of fair dealihg.

Of greater significance is the policy statement set forth

by the New Jersey Supreme Court in Schipper v. Levitt & Sons,
44 N.J. 70 (1965). Although the Court theré limited its discuss-

ion of implied warranty in realty law to the sale of new homes,

‘a search of the cases indicates that the Supreme Court has never

,précluded extension of the doctrine to all sales of realty.~

The law should be based on current
concepts of what is right and just and

- the judiciary should be alert to the
never-ending need for keeping its common
law principles abreast of the times.
Ancient distinctions which make no sense
in today's society and tend to discredit
the law should be readily rejected . . .
Schipper v. Levitt & Sons, Inc., 44 N.J.

70, 207 A.2d 314 (1965). -
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Perhaps warranties should be implied in all sales of realty.
Perhaps the‘seller of land, even without knowledge, should be held
to have impliedlv warranted the fitness of the land for the pur-
pose intended. Those states which have adopted the Uniform Land

Transaction Act, are carrying out the sound policy statement of

the New Jersey Supreme Court as express in Schipper. The Uniform

Act, which parallels the Uniform Commercial Code creates express

warranties of conformance from affirmations of fact which form

the basis of the bargain. 77 Am.Jur. Vendor: Purchaser §329-
(Supp. 1978).

This Court need not determine whether the law should imply

-warranties in all sales of realty. Yet, Wolf'couldehave made a

good argument. Logic,  fairness, and the absence of justification:

for distinctions between personalty and realty would, at least

H
A3

- under these facts, have justified an -implied warranty of fltness,

~

"had Ventron been 1gnorant of the facts.

Nevertheless, Wolf's expertise and profit motivation will

‘preclude any accrual of damages on the fraud claim after he knew,
ﬂor should have known, the non-disclosed facts. At that point in
'gtlme, Wolf could have reSCLnded He,may not,—under‘the circum-
fstances here choose ESE to resciﬂd,Aand to thue burden Ventron
Hf'with additional consequential dameges. Wolf chose to retain the
hiland. Damages must be limited to .adjustment of the pﬁrchase price

".to provide Wolf with the land in the condition that hevbargained

;for. This may be accomplished by the recovery of the actual costs

‘of fhevcontainment system and other cost incurred in abating the
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" pollution to the satisfaction of the EPA, including the added

costs of the containment system and other cost incurred by Rovic.
These costs were actually incurred and the responsibility is
Ventron's.

Wolf may not recover damages in the nature of potential loss
of profits on resale based on the diminution in value or due to )
possible restrictions or liens on the land. Such damages were
waived by his decision to proceed. ‘

In addition, Ventron must bear some responsibility by virtue

. of the deed covenant"which provided that it had not done any act:

. « « by means whereof the premises
conveyed here or any part thereof,

now or at any time hereafter, will

or may be charged or encumbered in

any manner or way whatsoever.

One of the elements of such a cevenant. is. that the purchaser

' does not contract for a title which will require him to defend a

)

suit in order to protect his right to the use and énjoyment of

:his property. See 8A Thompsoh, Real Property 4482 (1963 Ed).

‘recover for the added costs of work done on demolition and con-

:iVentron is liable to Wolf for the costs of suit and for counsel

fees.
Ventron, however, is correct in its argument that the coven-

ant is not such a covenant as would create an express warranty

nas to quality. There was no such express warranty given by

Ventron. s ’ | -

Rovic cannot recover directly except insofar as Rovic may

i tainment at the insistence of the DEP. Wolf/Rovic will be made

whole. The unique circumstances of this case require that Ventzon
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be responsible at least to this extent for thé damages its actions
cause Rovic, but consequential damages may not be re;overedAon
Rovic's fraud or covenant claims in the absence of privity of
contract. Rovic haé not demonstrated that any duty was owed it

by Ventron, nor that Ventron intended that Rovic rely on any of

~its action or omissions. Neither has Rovic shown that it was a

* third party beneficiary of the Ventron-Wolf transaction contract

or deed covenant.

Rovic argues that since Ventron knew of Wolf's plan to

.. demolish the buildings and to build new structures and knew that

Rovic would be the general contractor, it was foreseeable that

?;RéViC might be harmed by. the groundwater and subsoil mercury

conditions. This argument also must fail.

Rovic's recovery is then to be vicarious. Wolf and Rovic
b4

are "one" and thus Wolf/Rovic must be made whole.

S
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;present a plan for clean up within 60 days after judgment is

-'plenafy hearing will be required.

. REMEDY | . ,

Much of the difficulty heretofore was the result of lack of
fassuranée on the part of the State as to the steps to be taken.
;It is not sufficient (nof'logical) for the State to order defen—
dant to abate a nuisance or clean up a polluted area where the
‘parties differ as to what must be done. The State appafently '
fdoes not want to take the responsibility of living with its own
fchoice. The State's position has been»to say to defendants; in
:effect - you clean it up and when you're done you will be respon-
isible to see that you've accomplished a result. 1In essence, the
iState seeks a judgment requiring the defendants to bear the burdeﬁ
éof clean up as well as the responsibility for subsequent expenses
'should thé measures taken prove inadequate. |

This court will not permit the State to assert‘sﬁch a posi-
ttion. The State must take the lead. The Court wilf order the
§§g§g to act. The clean up of Berrys Creek_wifl proceed.. The
rational and logical approach is that the Berrys Creek clean up
'cost,<be it by dredging or otherwise, be;bofne initially and
equally by Velsicol and Ventron. They are sevefaily liable. They

‘acted separately and independently. In suchAcase there is no joint

‘liability. 74 Am Jur 2d § 63 (1971). The State is to prepare and

entered. _The liable defendants will have 30 days thereafter . to

ﬁéerve and file reply papers.as to the viabiiity of that plan.

fThereafte; the Court will, after argument, finalize the plan. No

Vélsicol simiiarly will, within 60 days from-  judgment, pre-

sent a plan for surfacing or blacktopping the Velsicol tract to
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prevent surface water runoff. That responsibility must be

4 Velsicol's. The plan may be, in whole or in part, part of a
general development apptoach. It shail include a timetable and
cost estimates. Here the State will have 30 days to comment on
Fthe efficacy of thefproposed plan and here agafn the Court will
rule after argument. |

j The Court wiil not now requireventombment of the entire
‘Velsicol tract. The preponderanee‘of the evidence does not demon-
strate that there is present leaching of grognd water, nor 1is
ithere proof that such leaching would create in a dredged Berrys
Creek a hazardous condition.

This Court must eventually determine'if the combination of
the ex1st1ng Wolf contalnment system, the dredged Berrys Creek
and the surfac1ng of the Velsicol property suffice to control the
situation in the future. Is there such ground water leachlng into
Berrye Creek as would violate the standards nowiexistant'and
create a hazardous conditidn requirind further action at the ex-i
pense of the llable defendants by way of entombment or otherwise?
) When the surfa01ng of the Velsicol property and the clean up

.of Berrys Creek.are completed, the monitorlng may begin, to see if
a?mercury 1s 1each1ng into the creek- and in what amounts. If leach-
:ls taking place now, it has been taklng place durlng all these
;yearS-and one year of checking after the clean up of Berrys Creek
'5agd‘the surfacing_ef the Velsicol land will suffice to make the

:determinationstrequffed,AbThe State may, during that year monitor
" as it dee;e appropriate to determine the efficiency of the surface

cover and the amount of leaching then occurring and provide~proof
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fcould not exceed thé amount of interest which is credited to the

lling which will create a violation of the standards now exlstant, the

of its claim that a further remedy by way of entombment of the
entire tract is Aerwise required.

| The cost of monitoring, however, must be initially
borne by the Staté. The State has heretofore failed to prove its

case as to present leaching. If it seeks to prove such leaching,

the burdeh is upon.it: The State or the Fund will initially serve .
as the source of'fiﬁancing such monitoring.

| N.J.S.A. 58:10-23.11 o (3) provides that menies in
the Spill Compensation Fund be disbursed .

" ,.as may be necessary for research on the
prevention and effects of spills of hazardous
substances on the Marine environment and the
development of improved cleanup and removal
operations as may be appropriate by the
Legislature; provided, however, that such sum
shall not exceed the amount of interest which
is credited to the fund."

[N

The oil companies argue £hat monitoriné ﬁay not be pai.
|for from Fund monies as monitoring is (1) not "recearch" and (2)
there has been no appropriation. They also arguekthat any sums
|Fund Which.would undoubtedly not cover monitdring costs.

However, the Court views monitoring costs as being
separate and apart from N.J.S.A. 58:10-23.11 o (3). Monitoring in
:the situation before the Court is part and parcel of the abatenent
of spills and discharges as to which the State must act and for
[which the Fund is strictly liable: The State and/of the_Fund must
initially bear this burden.

If, in féct, the Court determines that there is leach-

liable defendants may be charged with all or part of the monitoring

lcosts.

:55_




»
LI S T

L

expense, surface (or develop so as to prevent polluted surface

But there must be a!imit to ultimate liabili9 and the Court

--intends to now set that limit within the framework of all of the

proof before it.

Ventron is liable to Wolf/Rovie.  Velsicol must surface its
land; the liable defendaﬁts must cover the costs of cleaning up
Berrys Creek. These aﬁounts may be determined wiﬁh scme~speci-

ficity now, and judgments will serve as the remedy afforded. How

then, to provide security if the necessity of further action, is

shown? - i.e., the costs df entombment and/dr mohitoring?

As security for‘entombment and/or monitoring costs, and as
a condition to release from further liability and as e condi-
tlon to release of the Velsicol land from any liens or

restrictions on transfer, Ventron and Velsicol w1ll be reaulred to

post securitv to assure payment for any procedures which may prove

to be necessary should the monitoring system indicabe that there
is presen%?fgggﬁ?%g or leakage which 'is reaching or ﬁay reach
Berrys Creek. | | |

‘The bond or cash security required from- Ventron and Velsicol
willgbe deﬁermined within the ﬁext few weeks after the Court re-
examines the initial damage claim of the State, and adjusts that

sum considering (a) this opinion, (B) the Wolf contalnment system

lcpst, (c) the fact that Berrys Creek will‘be dredged at the expense

of defendants, (d) the fact that the Wolf land is now surfaced (or

will be surfaced), (e) the fact that Velsicol will, at its own
ﬁater-rea;hing Berrys Creek) its 33 acres and (£f) any sucgestions
by the ‘attorneys for the State, Velsicol and Ventron based upon

proof before me. As the Court views the present posture of the
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case, the maximum lgblllty, if any, that mlgh’be imposed on
Ve151col and Ventron could be $1,000,000. each.

) The limits of liability of the liable defendants having thus
ébeen determined, this is now principally a matter of the prctec—
;tion of the public by the State.

é The State is not ﬁerely an innocent party. The DEP could

have and should have closed down the plant as early as 1968. Its

‘inaction in the vears subsequent to 1968 must relieve the liable

fdefendants of some of the burden and respcnsibility. Yet, in so

gdoing, the public must be protected.

The clean up of Berrys Creek, the surfacing of the Velsicol

.tract, the monitoring and possible, future entombment, together
fwith the escrowed monies will provide the necessary protection.

jBeyond that, the Legislative Scheme mandates that the Spill

1
1

‘Compensation Fund be utilized to protect the environment and the

c3

public. | . o

" If at the end-of the year of monitoring, no present leaching is

‘reaching Berrys Creek in such amounts as would violate present

t

-standards and create a dangerous situation, Velsicol and Ventron
‘will be entitled unconditionally to the return of the escrow

‘monies and/or the release of sureties. ' _ -
:{ -

In the final analysis, the State is getting more in terms of

Tdollars than it proposed 1n1t1ally The costs of the clean up anc

surfac1ng together with the monies in escrow undoubtedly exceed

$4 000,000. The State's estimated costs of all actual procedures

'was less than this - approximately $3,000,000. This result is not

unfalr.'
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The public must be protected. Thé State is meetiqg
its obligation td provide for the health, safety and welfare
of the pedple of thié State. Ii will take ﬁhe corrective steps
required at the expense of the liable defendants. It will
monitor at the initial expensé of the Spiil fund. It will
correct sﬁch hazards as the monitoring exposes and ;orrect them
Vat the expense of the 1iable defendants.
| The.éourt retaihs jurisdiction to effectuate the
{ purposes and intent of thisropinion. If Wolf/Rovic and Vént:on
cannot agree on the guantum of damages, the Court will set the
ground rules for the détermination of the same} |

Submit an appropriate form of finalrjudgment.
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By Brot Israel
Staff Writer

.. A panel of scientists faced a battery of
-politicians yesterday to discuss what to
do about 300 tons: of mercury polluting
the Hackensack Meadowlands in what is

-site in the world, '

- The $cientists told the politicians there
~ is no “imminent, immediate, direct”
health threat. The politicians, for: the
most part, told the scientists to quit
stalling. ' ’

was discovered in 1974 after the former

- Wood-Ridge Chemical Co. closed its
mercury-processing plant-at the head-- -

- waters of Berry's Creek on the Wood-

Ridge-Carlstadt border. The state De- -

_partment of Environmehtal Protection

i
N

probably the ‘most contaminated such
The massive concentration of inercui'y o

(DER){s in court trying fo force six pre».

Scientists want answers; politicians,

“A serles of poisoned spots and cancer
clusters exist in Bergen County- today,

sent and former owners of the 40-acre
site to'help share the costs of removing .
or containing the toxic metal. '
Yesterday’s session represented -the
first time in the five years since the con-
" tamiiation  was found that borough,
county, state,-and federal officials got to-
gether to review what is being done to
avert an environmental disaster.
Speaking what sometimes sounded
like different languages — with the envi-
ronment experts .urging caution, and-
‘mostof the politicians pressing for an
immediate solution — .the~ officials
agreed in the end to set-upvan intergov-
‘ ernmental panel to review findings com-
: -ing-from the site;. A

+ 3

" - Daniel O'Hern, the state~e;1;li§%@ en-: .
talséommissioner, told borough: éfhicials

whether we like to admit them or not,”
Wood-Ridge Mayor Peter Incardone told
the group as fewer than 50 borough resi-

dents’ quietly listened in the municipal -

building.'“It is becoming more apparent
each day that local and county govern-

- ments possess niether the expertise nor

financing to cope with these things.”

Won't support it S

that he would not support a-measure in-

troduced In the legislature- to. appro-

[
7B

*y aways’; ‘
. “Our conclusjon -
*lmminex,i’ip imm
the people in, this
the mercury, i’

P

\.

Staff phiolo by Peler Monsess

i
et T
s

where people are not exposed,” said Dr.
Glerin Paulson, an assistant environmen-
tal éommissioner, at the end of a
clipped, 20-minute recitation of the
scientific findings. _ s
“Our concern is that at some time the
mercury may begin to move into crea-
tures and then provide an exposure route
into humans,” Dr, Paulson said.
_ “There is clearly a potential threat
» over some period of time that we cannot
" now judge. All our. actions have ‘been
taken toward, the end of keeping that
threat a potential one — not an actual or
imminent one.” .
Skeptical Bergen legislators, nev-

 ertheléss;promised to press thelr efforts .

“ifo quickly freé mories foftthe ¢leanyp; °,
and Sen. Bill Bradleysind-Rep. Andrew ~
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Mercury-
danger in

meadowlands
is dlsputed

FROM PAGE A-23

s was present in

Maguire said they would look into getting federal 16 be fesmm'ble

funds.
“We're just gettmg courtroom answers." ‘

“Damn the cost - let’s remove it as qmc
ble before half of Bergen County is as ma
tue to merctiry poisoning.”

- Maguire, like Bradley, urged a
proach. He observed: “One bad thi
in-tomorrow with sho

- But state Sen. A

&
8
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8
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combined with other carcinogens such as

- radiation or heavy metals, also result in

Jeukemia.

This time around, researchers hope to
get some clues about the synergistic (or
combined) effect of chemicals by expos- '
ing a certain strain of bacteria to the
particles collected by the hlgh-volume,
hat-shaped filter.

The test was developed by Dr. Bruce
Ames of the University of California. If
the bacteria mutate, it is assumed that
the chemicals or combination of chemi-
cals will cause cancer in humans.

But, said Heiiry C. McCafferty, Ruth-
erford’s health officer, “Even if the
Ames test is positive, then they’ll have to
figure out what in theesample is responsi- T
ble!” )

Other plans

" staffer w conduct

pia
am ito: track pol-
d out.by factories to deters

Other jnvmv‘gations are: planned ln 1

R

~Jmine:. what - neighborhoods are most
affected by airborne carcinogens.

Although the - television cameras and

newsmen who focused national attention

.
. .

* “You don't go in immediately to tear |

thing the day after a fire; you go througha pr
trying to resolve it. That's what the state.is

“Let’s not draw wild analogies,” replie
man Paul J. Contillo, a Paramus Dem
he thought he was being “waltzed a

“Our philosopliy is very. clear,” Dr.
DEP said. “If we find signs of merctiry movin B
people in significant quantities, we will stop it before
it gets to people.” :

Apologizing for speakmg in sclentjﬁc language, Dr
Paulson said that the extraordmanly ligh levels-of the
chemical on the site of the former plant were “at lev-
els hlgher than in 2 mercury mine.”

‘But Dr. Paulson challenged the conclusion of an-
other researcher that the mercury is slowly begmmng
to pollute the air over the meadowlands.. - .

-At least one case of mercury poxsomng involvlng a
former plant worker has been reported; but state offi-
cials'have seen no reports of people who-didn’t work at
the site being affected, Dr. Paulson said. ° '
But Dr. Paulson cited the mercury poxsoning in the N

is-invaluable, “We' re

king," ‘he said, “and

rs-from now people

y,- those guys in New Jersey
ght track.” "

ems have plagued research-

ncer chister. -

1l do not fully understand
develops, and they know
the:.combined eifect of low-
I e: mple, scxentists know that ben-
zele is carcinogenic at levels above 10
er million. They don't know if
] exposiires, such as the one part
lion measured in Rutherford,

pinpoint- a cause of the

_ on the cancer cluster are long gone, the

_people of the borough haven't forgotten
their health problem,

«The-board of health I8 pressing the
state: to update its list of vietims, says
McCafferty, the borough health officer.
He adds that he knows of one new case
of Hodgkin's disease since the state last
counted.

“We don’t even have the list of names,

. 80 when we hear of a case we don’t know

if it has been counted or not,” he said.

And six residents will give up hours of
their time to find out what is'in the air
their neighbors breathe.

When asked why she was doing it, one
woman replied, “We want to know
what’s ‘out there. If it’s nothing, fine. If
there is something, we want to find it be-
fore more people get sick.”

Japanese fishing villagé of Minamata, ‘where'

than 100 people -died” and thousands: were left
formed. He said that symptoms of mercury poiso;
did not show until’ more thén a earaft
poisoned fish. - EEE
Tests on fish-in tlie meadowla‘hds' hé said
‘show mercury" contamlmition at Ie‘i’rels“hlgher
elsewhere.
Governor Byrne on Ftiday directed Attorney-Gen-
-eral John Degnan to try to speed a decision in thelegal. |
-case against the former owners of the meadowlands L
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| Decémber 6, 1979

o Mr. Chet ﬁattSOn :
. Hackensack Meadowlands Beveonment . L
Comission ( AR ‘ -
100 Meadowland Parkway g " | : ST
Seceucas. Hew Jersey 07084 - . S s R

| Baar Chet.

As was dfscussed during the Fedarat Resaurce meettng uﬂth the State

of New Jersey, at which Paul Galluzzi represented the Meadowlands,

I have ohtained the Health Assessment of ajr-borne mercury measured _
~_{n Hood-ridge, Hew Jersay. approximately one year age. o .

Attaeheé please ‘find this assessment 9erfbrmed by‘ﬁr. Herenda of the
Toxic Substances Assessment Division, EPA, Hashington, be.

-1 have already suppiied copies of tbfs asseSSﬂent to Dave Lipsky of the
Hew Jersey Department of Envivenmental Conservation's Commissioner's
Office and Ron Hoksch, Deputy Attorney Gemeral, Stats of New Jersey.
1t should be helpful in thefr appeal which Mr, Heksch safd would be

filed,
 Sincerely yours, -

a

: ﬁichael V. Polito ‘ .
o Emergency Response & Hazardous %ateria!s
- Inspection Branch ‘ .

: Attaeﬁmeﬁt

BCC: F.N. Rubel L/”/j, o

 2-SA-ERHMIB:HVPOT{to: Jkw:B1dg. 209:X6652

ERHMIB - ERHMIB
POLITO RUBEL
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MEMORANDUM 1
OF CALL
TO:
D YOU WERE CALLED BY— D YOU WERE VISITED BY—
OF (Organization)
[] PLEASE CALL —> ROONFERE" [ rrs

[J wiLL cALL AGAIN

l:] RETURNED YOUR CALL

[] s waITiNg TO SEE YOU

[[] wiSHES AN APPOINTMENT

MESSAGE
RECEIVED BY DATE TIME
63-109 STANDARD FORM 63 (Rev. 8-76)

¥ U. 5.GPO:1977-0-241-530/3210

Prescribed by GSA
FPMR (41 CFR) 101-11.6
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oaTe:JaAuary 28, 1980 o ‘<é¢aan/

: : ' ‘ ' }owv’o'\ o
susiecT: Response to Freedom of Information Request RIN-1013 wWith Respect
‘ to Mercury-Related Environmental Problems at Former Site of Wood-

Ridge Chemical Co;iﬁéﬁtion (Ventron Site, Wood Ridge, N.J.)
P~

FROM: Henry Gluckstern
Attorney s
‘ Water Enforcement Branch
~~ To:Barbara Metzger
Director : :
Surveillance and Analysis Division

)

The enclosed Freedom of Information Request was received by this

‘ A Division on January 21, 1980. As a result, I transmitted to - ‘

- ‘the requestor my letter of January 25, 1980, of which you have Vo

' ~ been provided a copy, enclosing a duplicate of the files currently '

in my possession relating to the Ventron site along Berrys Creek.

I have also recalled from the NARS Bayonne terminal the Permits :
Administration Branch file relating to this former effluent source. :

Michael Polito informs me that there may exist as many as three-
additional files relating to mercury contamination of Berrys

Creek and/or the former Ventron site. I have been appointed -
coordinator of the Regional response to this request. I am hereby
requesting that you forward this request to appropriate branches
of your Division, requesting branch chiefs to locate and reproduce
whatever. files pertaining to the subjects of mercury pollution

in Berrys Creek, discharges from the former Ventron site, or
monitoring in the Berrys Creek area in the vicinity of the Ventron
site may exist in your Division. The reproduced files should

be forwarded to me for further processing in connection with

the above-referenced FOI request. -

I am aware of the burden that responding to this requst may place
on your already overworked staff. Nevertheless, I would appre-
ciate whatever assistance you can provide to minimize the respons
time involved. ' : :

Enclosure

cc: Freedom of Information
- EPA Region II

por

YOIV T
3 N
RECEIVE

r

¥ t o3 ol italin-
Jeegtor, Cod Gl

EPA Form 1320-§ (Rev. 3-76)
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[File ]
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| For Correction | | Prepare Reply

| For Your Information | |See Me
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' ’ Use routing symbols whenever
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= ay v jemo SENDER:
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\WED S7, . -
o %ﬁ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY =
NZE REGION Il - ——
S EDISON. NEW JERSEY 08817

"‘lmoﬁrc’ ’ : . :

October 18, 1979

Dr. David Lipsky ,

Office of the Commissioner.

New Jersey Department of
Environmental Protection

o P. 0. Box 1390

L Trenton, New Jersey 08625

Dear Dave,

In the past, Region II of the U. S. Environmental Protection Agency
identified experts in the scientific areas addressed in former
Commissioner David Bardin's letter.of April 1, 1977 to former
Regional. Administrator Gerald Hansler. These experts were:

s Dr. James Ryan, Soil Chemist Dr. Robert Tardiff, Toxicologist
) ' Industrial Environmental ' Industrial Environmental
2 - Research Center Research Center

R U. S. EPA _ . U. S. EPA
555 Ridge Avenue 555 Ridge Avenue
Cincinnati, Ohio 45268 Cincinnati, Ohio 45268
513-684-7653 . 513-684-7213
Mr. Thomas Newport, Hydrologist Mr. Ronald Eisler, Estuarine Aquatics
Industrial Environmental . Industrial Environmental :

Research Center Research Center . ‘

U. S. EPA U. S. EPA
555 Ridge Avenue .~ South Ferry Road '
Cincinnati, Ohio 45268 Narragansett, Rhode Island 02882
513-684-4417 ‘ 401-789-1071 ' _

Dr. Robert Rogers, Mercury Methylation-Soils
Office of Research and Development
Environmental Monitoring & Support Laboratory
-U. S. EPA
P. 0. Box 15027

S Las Vegas, Nevada 89114

- 702-736-2969

These experts were made available and did issue reports for NJDEP,
- copies of which should be in your files.




-2-
If there is again a need for their expertise, please contact them
directly to determine availability and funding arrangements if visits
to New Jersey are required. _ .

In“any case, Region II, through me, must be kept appraised of their
involvement and activities. ' :

Dr. Mason has also separately provided you with'é list of dredging
_experts, per your request. '

I do hope this Tist proves helpful.

MicHael V. Polito
Emergency Response & .
Inspection Branch

cc: Dr. Sid Gray

Mr. R. Eisler
- Dr. R. Mason
Dr. B. Metzger
Mr. T. Newport
Dr. R. Rogers
Mr. F. Rubel
Dr. J. Ryan
Dr. R. Tardiff
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Dr. Sidney Grey =00, No Je

Office of the Commissioner '

New Jersey Department of Environmental - Protection '
P.0. Box 1390

Trenton, NJ. 08625

Dear Dr. Grey:

As we agreed in our recent meeting in Trenton, I am send1ng you names
of a few people I consider knowledgable regarding dredging of pollutant
laden sediments. Providing an environmental impact assessment of :
such dredging is not a slmple matter, as you are well aware; it requires
consideration by experts in several disciplines. The persons 1 am
recommending, with the exception of Dr. Eng]er, have all served on v
the PCB committee to clean up the Hudson River. They are not only well
‘versed in the theoretical aspects, but are equally at home in the
practical areas. I suggest that you telephone each one, and arrange
individual meetings, or a group meeting, to review the dredging proposal.
The matter of consulting fees you can discuss with each one.

Following are my recommendations:

(1) Dr. John Sanders ~ 'Specialt
Professor of Geology "’ ~ Geological problems,
Barnard College _ sediments, etc.

New York, NY 10027
- 212-280-4312

(2) Mr. Joseph Stellato Bredging techniques
- N.Y.S. Dept. of Transportation
Waterways Maintenance Submission
Building No. 5, Room 216
‘State Campus
Albany, NY 12232
518-457-4420
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'(5) Dr. Robt. M. Engler

(3) Mr. Dennis Suskowski or : Dredging
Mr. John Zammit
U.S. Army Corps. of Engineers
New York District
26 Federal Plaza
New York, NY 10007
212-264-9020

(4) Dr. Dominick Pirone ~ Biological studies,
Professor of Biology ecology
Manhattan College ' -
4513 Manhattan College Parkway
Bronx, NY 10471
212-549-8000, Ext. 245, 246

Geochemistry, soils
P.0. Box 631

Waterways Expt. Station

Environmental Labs E

Vicksburg, Miss. 39180
. 601-636-3111 '

I have discussed your praoblem only with Dr. Sanders and Mr. Stellato. .
Dr. Sanders informed me that he is serving on the Governor's Hackensack
Meadowlands Committee, one of whose objectives is to make an environ- -
mental assessment of dredging such as you are seeking to make. He also
reminded me.of the workshop %October 13th) to develop environmental
1nformat1on on mercury in the Meadowlands.

-1 am acquainted with Dr. Eng]er only through telephone conversations
'relatlng to soils and landfills. He is not a'member Qf the PCB

committee.

If"you desire to discuss any aspect of the above information fuﬁther;

. p}ease call me on 201-321-6782,

Sincerely yours,

Ft e

Robert W. Mason

copies to: Polito
E Sanders
Stellato ,
Suskowski, Zammit
Pirone
Engler
Metzger
Rubel



Getobar 15, 1979

Fr. David Lipsky

0ffice of the Coumissioner

Hew Jersey Dspartoent of
invironmental Protection

P. 0. Bog 1380

Trenton, How Jersey 0S675

Attached §5 a copy of U. S. Coast Guard Corwandant Hotfce 7302, dated
- DBececber 1, 1979, dealing vith guidance fn the use of the 311{k)
revolving fund in dealine with hazardous waste dump sites.

 This guidance Should be used in conjunction with 33 CFR, Part 153
and 40 CFR 1516, porticularly Annex IX, ﬁar&m;tb 1805.2. S

I woild suggest that in explering funding through this route, you
- contact Karl Bivns for guidance and coordination in explorfag and _
gvaluatiag the appropriateness of this funding. Karl may wish to

discuss this with Fred Rubsl, Chicf, Ewargency Hesponse & Imspaction '

- Branch. | ( - -

Alse attached ers three "Sﬂacwé Water Rescurces Abstracts™ dealiag
with the romovsl of sercury from stream bottess. These ars entitled
s follows and are sltermatives to dradging: A

(1) Hercury Getters 4n Hercury Pollution Control ¥n
Streans am‘saémms o

{2) Polymer Film Overlay Systes for Harcury Contaninated
Sludges ‘ o
Waters

Jur 1tbrary has a sumber ¢f docusents dealing wf& mercury. 1t may
be worthwhile to have somsone ¢o through them fer appropristeness

{3) waste ucol as & Scavenger for Mercury Pollution ia



Michael V. Polite

te your problem. with my work load, I sfﬁp‘ly do not have time to

maet your court msadeted tim&t&b‘ie to de this all myself.

I 8lse spoke to ?&zmr Mﬁerm concerning your stetesents a&mk
ocean dumping of dredged sedimenis. In order o clarify say
sisconceptions ybu may hsve, pieesa eantaet him divecﬁy. . #His
p!saﬁe number is Zi}l- 1“575? : _

S

Siﬁcmly years,-

Emergency Response $ Iésgectien 3?&3@:!:
ﬁttac@sats '

ce: B. Metzger

F.Rubel






